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LOI1 NOI PAU

Tham nhiing la van dé rat 16n, phuc tap, ton tai pho bién ¢ Viét Nam, anh huong truc tiép dén
su phat trién cua dat nude, téi moi ca nhan va cong dong.

Luat Phong, chong tham nhiing (PCTN) d& dwoc Qudc hoi Viét Nam théng qua ngay 29-11-
2005 (c6 hiéu luc tir ngay 1-6-2006), voi hé thong cac bién phap vé phong ngira tham nhiing,
phat hién tham nhiing va xt Iy hanh vi tham nhiing. Dén nay (10/2008), Luat PCTN dé duoc
thyuc thi hon hai nam, nhung tinh hinh tham nhiing van rat phic tap. Chinh phi dang tién hanh
xay dung “Chién hroc quéc gia PCTN dén nam 20207, trong d6 da nhan dinh: “Tinh hinh tham
nhiing van dién ra phé bién, nghiém trong, phuc tap trén nhiéu linh vuc, dang tré thanh vat can
16n cho thanh céng ciia cong cudc doi moi”.

Trong bdi canh d6 rat can tién hanh mot nghién cau danh gia tong quat, trén pham vi toan
qudc, thuc trang PCTN va tac dong cua Luat PCTN téi doi sdng x& hoi, nham xéac dinh ban
chat, nguyén nhan tham nhiing va dé xuat nhitng giai phap, khuyén nghi gép phan hoan thién
hé thdng van ban PCTN va thyc thi Luat PCTN hiéu qua hon.

Pugc su tai tro cia Quy Hop tac Pia phuong (FLC) thudc Pai st quan Phan Lan tai Ha Noi,
Trung tam Nghién cau phét trién hd tro cong dong (CECODES) thugc Lién higp cac Hoi
KH&KT Viét Nam (VUSTA), phdi hop véi Ban Dan cha va Phap luat, Mt tran T6 quc Viét
Nam, d4 trién khai dy 4n FLC 08-01 “Phong chaong tham nhiing (PCTN)-Panh gia hién trang
va Xay dung nang luc PCTN cho cac té chirc XHDS va céng dong ndng thén”, thuc hién trong
30 thang, bat dau tir thang 03/2008, gém hai giai doan: Giai doan | nham danh gié thyc trang
PCTN va tac dong cua Luat PCTN trén pham vi toan qudc; Giai doan Il nham nang cao nang
luc cho céac t6 chirc x4 hoi dan sy (XHDS) va cong dong nong thén vé PCTN; trao doi y kién
trong cdng luan vé thyc hién PCTN.

Du &n duoc trién khai theo cach tiép can danh gia chinh sach duya trén cac chirng cir thuc tién
(khao sat dia ban), va xuat phat tir mot gia thuyét la: Phai ching mot nguyén nhan quan trong
dan dén tinh trang PCTN ¢ Viét Nam dén nay chua duoc cai thién nhu mong muédn va Luat
PCTN sau hon hai nim chua duoc thyuc thi hiéu qua, d6 la: Con ton tai nhitng thiéu hut trong
thé ché, trong d6 dac biét chua c6 co ché trao quyén cho céc té chirc XHDS va nguoi dan trong
PCTN?

Tai liéu nay la Bao cao két qua nghién ctru va khao sat tai dia ban ciia Giai doan 1. Trong qua
trinh tién hanh nghién cau, khao séat, du an d& nhan duoc su gilp do hiéu qua caa cac doi tac
va cong tac vién. Nhom can bg trién khai dy an bay to long biét on chan thanh dén:

- C4c can bo quan ly, can b nghién ctiu ¢ trung wong va dia phuong, dai dién cac t6 chic
XHDS, doan thé va cong dong dan cu tai cac dia ban nghién ciu d& ho tro du an thong qua cac
chuyén d¢ nghién ctru, cac cudc thao luan nhom, hoi thao va tra loi phong van;

- Quy Hop tac bia phuong (FLC) thudc Dai sir quan Phan Lan tai Ha Noi d4 tai tro kinh phi
cho qua trinh nghién ctru va tién hanh khao st tai dia ban.

Nhitng két luan va kién nghj dua ra trong béo céo nay la ciia nhém nghién ciru va khong nhat
thiét thé hién quan diém cua Dai sir quan Phan Lan.

TM. Nhém can bo du an

Truong du an

PGS.TS. bang Ngoc Dinh

Giam dbc Trung tam nghién ciru phat trién hd trg cong dong (CECODES)



TOM TAT

Tham nhiing 1a van d¢ rat I6n, phuc tap, ton tai phd bién ¢ Viét Nam, anh huéng truc
tiép dén sy phat trién cua dat nudc ndi chung, téi mdi ca nhan va cong ddng ngudi Viét
Nam n6i riéng. Luat Phong chéng tham nhiing (PCTN) cua Viét Nam (khoan 2, diéu 1)
x4c dinh: "Tham nhiing I1a hanh vi caa nguoi ¢ chirc vy, quyén han, da loi dung chic
vu, quyén han dé dé thuc hién hanh vi trai phap luat vi vu loi".

Dén nay (10/2008), Luat PCTN d4 duoc thug thi hon hai nam, nhung Chinh pha nhe}n
dinh: “Tinh hinh tham nhiing van dién ra pho bién, nghiém trong, phuc tap, trén nhicu
linh, dang tro thanh vat can Ién cho thanh cdng cua cong cudc doi mai”.

Puoc su tai trg cua Quy Hop tac Pia phuong (FLC) thudc Dai sir quan Phan Lan tai
Ha Noi, Trung tam Nghién ciu Phét trién Ho tro Cong dong (CECODES) thudc Lién
hiép cac Hoi KH&KT Viét Nam (VUSTA), phéi hop véi Ban Dan chi va Phép luat,
Mat tran T6 qubc Viét Nam, d4 trién khai du 4n FLC 08-01 “Phong chéng tham nhiing
(PCTN)-DPénh gia hién trang va Xay dung nang lyc PCTN cho céc to chic XHDS va
cong dong ndng thdn”, thuc hién trong 30 thang, bat dau tir thang 03/2008.

Du &n duoc tién hanh theo hai giai doan: Giai doan | nham déanh gié thuc trang PCTN
va tac dong cua Luat PCTN trén pham vi toan qudc; Giai doan 11 nhim nang cao niang
luc cho céc td chirc XHDS va cong dong nong thdn vé PCTN; Trao ddi y kién trong
cong luan vé thuc hién PCTN.

Tai liéu nay 1a Bao cao két qua nghién ctru va khao sét tai dia ban cua Giai doan | du
an.

Muc tiéu caa nghién cau

Pénh gia thuc trang PCTN va tac dong cua Luat PCTN trén pham vi toan québc théng
qua khao sét tai 9 tinh. Tir d6 xac dinh duoc nhitng nguyén nhan dich thuc va dé xuat
duogc nhitng khuyén nghi thich hop gép phan hoan thién hé théng van ban Luat PCTN
va phuong thic trién khai dé Luat PCTN dugc thuc thi mot cach hiéu qua.

Gia thuyét khi tién hanh nghién ciéu

Phai ching mot trong nhitng nguyén nhan quan trong dan dén tinh trang PCTN & Viét
Nam dén nay chua duoc cai thién nhu mong muébn va Luat PCTN sau hon hai nim
chua dugc thyc thi hiéu qua, d6 1a: Con tdn tai nhing thiéu hut trong thé ché, trong d6
dic biét chua ¢ chinh sach trao quyén cho cac t6 chic XHDS va ngudi dan trong
PCTN?

Pia ban khao sat va Phwong phap tién hanh nghién ciu

Co ciu dia ban khao sat bao gébm 18 x&, phuong thudc 9 tinh trai ra trén 3 mién lanh
thd trong ca nude, d6 1a: (i) 4 tinh phia Bic: Ha Giang; Lao Cai; Ha Noi; va Thai Binh;
(ii) 3 tinh mién Trung: Thanh Hod, Pa Ning va Lam Déng; (iii) va 2 tinh mién Nam:
Ba Ria-VViing Tau va Long An.

Nghién cau duoc tién hanh theo cach tiép can “Panh gia tac dong cua chinh sach dua
trén chang ct”. Hé thdng chinh sach bao gém Luat va cac van ban trién khai Luat
PCTN cép trung wong va dia phuong. Chtng cir bao gdm: Béo céo cua Thanh tra cac
tinh khao sat; Cac tai liéu chuyén d& khoa hoc va y kién tra loi tir cac dbi tac trong qué
trinh khao st tai dia ban, trong d6: (i) Phong van sau gan 200 thanh vién cac té chic
XHDS cép tinh, huyén va x4, chu yéu Ia thanh vién cua céc to chac: Mat tran t6 quéc,
céc hoi Phu nit, Néng dan, Cyu chién binh, va cac té chic cong dong; (i) Diéu tra theo



Phiéu hoi gan 500 ca nhan, chu yéu Ia can bo cac to chac XHDS va nguoi dan tai co so
thon, ban; (iii) Thao luan nhom caa gan 500 nguoi (35 nhom), dai dién cho cong dong
dan cu cua 18 x&/phuong thuoc 9 tinh khao séat.

Tinh trang tham nhiing trwéc khi ban hanh Luat PCTN

- Thoi ky 1990-1998: truge khi ban hanh Phép 1énh chéng tham nhiing. Day la thoi ky
ma luat phép, chinh sach con nhiéu bét cap. Theo co ché thi truong, cac dia phuong lay
Nghi quyét cua Cap uy bang, HDND lam van ban phap ly cao nhat dé thyuc hién cac
hoat dong kinh té-x& hoi. Céc cap, tir xd, huyén, dén tinh thi nhau “chay” dy an;
“chay” kinh phi duoc cap phat tir ngan sach nha nuéc; ban dat; v..v.

- Thoi ky 1998-2005: trudc banh hanh Luat PCTN. Trong thoi ky nay, nhiéu van ban
phép luat quan trong® duoc ban hanh nhim diéu chinh cac quan hé xa hoi theo huéng
hoi nhap quéc té. Tuy nhién, kinh té tang truéng nhanh, doi sbng xa hoi phat trién, cac
hanh vi tham nhiing tiép tuc phé bién, quy mé 16n hon, nhung thé hién tinh vi hon.
Tham nhiing da 1am mét moi nha dau tu, lam giém Iong tin cta nguoi dan vao bo may
cdng quyén. Thu hdi (giao) dat cho cac du &n, “xin - cho”, “cap phat” vén ngan sach,
“chay du &n”, ¢6 phan hoa doanh nghiép nha nudéc, “chay chic”, v..v, 1 nhitng co hoi
va linh v xay ra nhiéu tham nhiing.

Panh gia quéa trinh trién khai Luat PCTN- Két qua khio sat tai dia phuong

Luat PCTN, co s& phap Iy quan trong cho cong tac PCTN, duoc t6 chuc trién khai
ddng loat, “ram ro”, tir trung wong dén dia phuwong, d4 co tac dong tich cuc 1a “ran de”
va ngan chin tham nhiing, dic biét & vai nam dau (2006, 2007). Luat PCTN d4 tao ra
mot bude dot phé trong hoat dong ké khai tai san, vi bat buoc ké khai ddi véi can bo
cac nganh nam giit vi tri cdng tac d& tham nhiing nhat, va ddi tuong phai ké khai bao
gdm ca céc thanh vién gan gii trong gia dinh.

Tuy nhién, qué tinh trién khai Luat PCTN ciing c6 nhiéu han ché, d6 1a: Té chuc theo
“phong trao”, lic d¢au manh, sau yéu dan, kém hiéu qua. Qua trinh to chuc trién khai
dwa cha yéu vao quyén lec (Pang uy va chinh quyén cac cip), ma con it dya vao nguoi
dan binh thuong. Céc t6 chiic chinh tri-xa hoi (MTTQ; Phu nit, Nong dan, ...) dudng
nhu chua thuc sy 1a chd dua cua ngudi dan trong PCTN. Pugc phd bién vé Luat
PCTN, nhung ngudi dan chua that sy phan khai vi nghi rang viéc PCTN khé c6 thé
thuc thi hiéu qua.

Péanh gia hién trang tham nhiing

Tinh phé bién va tinh hé théng cia tham nhiing ¢ Viét Nam da duoc nguoi dan xac
nhan trong cac cudc tra loi phong van va thao luan nhom. C6 y kién goi tinh “hé
thdng” ciia nan tham nhiing & Viét Nam hién nay Ia tinh “cau tric” va ly giai, vi c6 3
dic diém: C4 tinh phd bién (trong moi linh vuc, moi viing lanh thé); Cé su lién két doc
(theo “day”, theo nganh, theo cap trén, dudi); Co tinh lién két ngang (theo “bé”, theo
“canh”). Céc lién két & day duoc thyuc hién theo quyén, tham chi ngudi c6 mot chit
quyén thdi 1a c6 thé tham nhiing.

Vé linh vuc thuong xay ra tham nhiing, két qua caa khao sét tai 9 tinh cho thdy, hai

linh vyc xay ra nhiéu tham nhiing nhat, c6 ty I¢ y kién vurot xa cac linh vuc khéc, do la:
Quan ly dat dai (85,87%); va Dy &n cong trinh xay dung (84,81%).

* Phap Iénh chong tham nhiing, Chuong trinh tong thé cai cach hanh chinh nha nuéc giai doan 2001-
2010, Quy ché dan chu co so



Pénh gia Tac dgng cia Luat PCTN

Két qua khao sat cho thdy: 67% sb nguoi dugc hoi cam nhan 1a, thoi gian dau trien
khai Luat PCTN, tinh trang tham nhiing co xu huorng giam, song 33% sb ngum da cé
nhan dinh nguoc lai, trong dé 26% SO Ngudi cam thiy murc 6 tham nhiing van dién ra
nhu khi chua c6 Luat PCTN, va 7% sé ngudi cho 1a muc do tham nhiing tang Ién.

Hién twong trén day co thé dugc giai thich 1a: Luat PCTN d4 c6 tac dung “ran de”
trong thoi gian dau, ciing ¢ thé do tham nhiing tré nén tinh vi hon rat kho phat hién.
Ngoai ra, c6 thé con do mot sb nguyén nhan quan trong, d6 la: Nang luc phat hién
tham nhiing cua ngudi dan con thip, hoic do ngudi dan chua tin vao hiéu luc cua viéc
phét hién tham nhiing. Cu thé, ciing trong dot khao sat, 6 ti 74% ngudi dwoc hoi cho
rang mac do phat hién hanh vi tham nhiing tai dia phuong 1a “it va khong thuong
xuyén”; 38% dan cho rang ho nhan biét dugc cac hanh vi tham nhiing cua nhitng nguoi
c6 chire, c6 quyén nhung khdng dam hoic khéng muébn tham gia té cao (do so bi tra
thu) .

Trong 12 hoat dong duoc quy dinh can cong khai, ngudi dan thay rang chi c6 2 hoat
dong la ngudi dan c6 kha nang giam sat, d6 1a: Quan ly dy an dau tu xay dyng cap
cong dong (quy mo nho); va Huy dong, st dung cac khoan dan dong gop. R rang day
chi 1a nhitng linh vuc gan lién véi loi ich thiét than cua nguoi dan.

Nguyén nhan Luat PCTN thuc thi chwa hiéu qua; Tham nhiing chwa giam

- Chua c6 co ché hiéu qua dé kiém soéat quyén luc. Theo tha tuc thi hanh Luat, thu
truéng chinh quyen cac cap dong thoi la Truong ban chi dao PCTNC. Viéc nay cd the
tao nén tinh trang xung doét quyen loi.

- Co ché “xin-cho™ van pho bién trong quan tri qudc gia, thé hién trong nhiéu hoat

dong, tir phan bd ké hoach kinh phl hang nam; duyét du &n dau tu; dén ca linh vyc to
chic cén bo, phan bd chic, quyén. Co ché ndy tao mdi truong thuan loi cho tham
nhiing nay no.

- Thiéu co ché giam sat dich thuc cua cac t6 chirc XHDS va nguoi dan. Trong Luat
PCTN d4 c6 nhitng noi dung quy dinh sy giam sat cua cac to chac XHDS va ngudi
dan trong cong tac PCTN, nhung trén thyc té sy giam sat nay con mang tinh hinh thuc.
Nhiéu vu viéc tham nhiing c6 lién quan dén lanh dao, du nguoi dan phat hién téi cac to
chirc quan ching, van khdng duoc giai quyét.

- Xu ly chua nghiém - Muc do “Quyét tdm chinh tri” PCTN d4 cao ding muc? Mot
khi can bo nam quyén hrc tham nhiing nhung khong bi xir Iy nghiém thi ngudn phéat
sinh tham nhiing s& van con. Kiém soét long Iéo va tring tri khéng ding mic, nén
tham nhiing va chay an & moi ting, moi cap l1a dwong nhién. Chi c6 nhitng viéc qua birc
xuc bi du luan va b&o chi 1&n &n manh thi méi quan tdm xem xét. Mot sé y kién con
cho rang “quyét tdm chinh tri” PCTN chua cao, chua dén muac tuong ty nhu déi véi

2 Nguyén Dinh Huan, Bién ban Hgi thao chia sé kinh nghiém PCTN, TP. Théi binh, 7/10/2008, dy &n
FLC 08-01, “Co ché xin — cho, la phuong thirc quan tri xa hgi chi yéu khdng bang ludt phap ma bang
ménh Iénh. “Xin — cho” khong phdi 1a xin qua, tang qua, ma la xin quyén (co) diroc lam, xin ché do
(ché). Cdp trén, nhat 1a co quan hanh phap cho co (cho quyén), cho ché (ché dg). Co ché xin - cho rdt
da dang, giai doan bao cap (trieéc nam 1986) thi xin — cho hang hod, vt tu, nay xoé bao cap nhung co
ché nay van ton tai. Vi du, xin — cho bé sung ngan sach; xin cho du an (xay dwng khu cong nghiép; lam
nha may dwong, v.v...); xin — cho chirc, xin — cho quyén; xin — cho gidi ngan tién; xin — cho giam téi;
xin tam chera thi hanh an; v.v...; ...Day la nguyén nhan sau xa cua ngn tham nhzang”



mot sd viéc khé duong nhu khong thé trién khai dwoc, ma van thanh céng, chang han
viéc “cam phao”; viéc “d6i mi bao hiém khi @i xe may”.
Céc t6 chirc XHDS trong hoat déng PCTN- Nhitng kho khin, thach thic

Luat PCTN la da tao ra mot khung phap Iy quan trong cho sy tham gia cua XHDS
trong PCTN. Tuy nhién, do truyén théng dat nuéc nhiéu nam chong ngoai xam, cac to
chirc XHDS ¢ Viét Nam con mang tinh chit cua cac “doan thé cach mang”, dugc hd
trg mot cach dic biét tir phia chinh quyén. Trong bdi canh d6, néu trong chinh quyén
c6 hién tuogng tham nhiing, thi cac té chirc XHDS rat khd dam nhiém vai trd thay mit
ngudi dan doi hoi chinh quyén phai giai trinh, cong khai, minh bach.

Cho dén nay, ¢ Viét Nam Luat v& Hoi, ma thuc chat a Luat vé& quyén thanh lap cac
Hoi va vai trd chic nang caa XHDS, sau nhiéu lan thao luan, du thao, van chua dugc
Quéc hoi théng qua. Bay ciing la mot nguyén nhan quan trong dan dén céc t6 chuc
XHDS, dic biét 1a cac t6 chic cong dong cac Hoi x& hoi- nghe nghiép, cac Hoi doan
thién nguyén, cac Nhém s thich, v..v, thiéu co so phap Iy dé tham gia PCTN mot céch
tich cuc.

Mic du Luat PCTN da khing dinh vai tro tich cuc cua luc lueong truyén thdng (bao chi,
phat thanh, truyen hinh, internet) trong phat hi¢én tham nhiing, nhung trén thyc te gisi
truyen théng con rat ling tang, va nhicu Itc lo lang vé vai tro caa minh trong PCTN.

Dén nay, van con thiéu ché tai bao vé ngudi td cdo tham nhiing hoic cac nhan chang.
Ban thdn MTTQ va céc t6 chic thanh vién cting khdéng du quyéen luc va sic manh dé
thuc hién nhiém vu bao vé nay.

Trong thoi gian qua, hoat dong nang cao nang lec cho nguoi dan va cac té chic XHDS
con rét it so voi nhu cau thuc té doi hoi. Bén nay viéc nang cao ning lyc PCTN chi tap
trung vao doi ngii can bo, dang vién, trong khi cac té chac XHDS va nguoi dan la doi
ngii to 16n, rong khap, néu duoc nang cao ning luc day da, thi cong tdc PCTN s& dat
hiéu qua to lon.

Két luan
(i) Luat PCTN d4 c6 tac dung trong thoi gian dau, nhung vé sau “lang’ xuéng;

(i) Céc t6 chic XHDS va ngudi dan con nhiéu kho khan, han ché trong PCTN, do
thiéu hut vé phép ly va yéu kém veé nang luc;

(i) Nang cao nang lyc PCTN cua cac t6 chirc XHDS va ngudi dan chua duoc quan
tdm tuong xang nhu doi vai doi nga can b, dang vién.

Mot s6 khuyén nghi

(i) Ban chi dao PCTN cAc cap, tir trung wong dén dia phuong, la mot to chic hoat dong
doc lap, Truong Ban khong la thu truong chinh quyen c6 thé tir Qudc hoi/Hoi ddng
nhan dan, Ban kiém tra Bang, hoic Mat tran T quc;

(ii) Bang vién bt ké cap nao néu cé hanh vi tham nhiing, ngoai viéc cap uy xem xét ky
luat, can xtr cong khai theo phép luat chung. Bang co6 céc qui dinh thich hop vé sy lanh
dao cua bang trong linh vyc PCTN;

(iii) Thac day cai cach hanh chinh nham loai bo co ché “xin- cho”, cap phat”. Xem xét
lai Luat dat dai va Luat doanh nghiép theo huéng tang quyén tu cha cho ndng dan
trong thu hdi dit, va tang trach nhiém quan Iy vén, tai san ¢ cac doanh nghiép/tap doan
kinh té nha nuéc;



(iv) Thic ddy thi hanh Phap Iénh dan chi ¢ co s6 phuc vu PCTN, nhu: Lay phiéu tin
nhiém 1anh dao, dan truc tiép bau lanh dao; Pat hom thu phat hién tham nhiing; Cong
khai cac vu tham nhiing ¢ dia phuong; Dan duoc tham du cac budi tlep xuc dai biéu
Qudc hoi; Kiém soat va cong khai thu nhap cua cong chirc nha nuée; Bé xung co ché
xem xét don thu t& céo nic danh caa dan vé hanh vi tham nhiing;

(v) Nang cao vai’tr(), nang luc cua céc to chirc XHDS trong PCTN. Sém ban hanh Luat
ve Hoi; Phap ché hod vai tro phan bién chinh sach va giam sat PCTN cua cac t6 chuc
XHDS.

CAu truc bao céo

Bao céo “Phong chdng tham nhiing ¢ Viét Nam: Thiy gi sau hai nam thi hanh Luat?”
gdm cac noi dung chu yeu sau: (i) Giai thiéu; (ii) Tinh trang tham nhang trudc khi ban
hanh Luat PCTN; (iii) T6 chac thy hién Luat PCTN; (iv) Két qua khao sét tai dia
phuong vé PCTN va thi hanh Luat PCTN; (iv) Cac té chirc XHDS va cong dong trong
PCTN:; (vi) Két luan va Khuyén nghi.



I. GIOI THIEU
1.1. Muc dich nghién ctru
1.1.1. Tinh phé bién cia tham nhiing ¢ Viét Nam

Theo Té chirc Minh bach Québc té (Transparency International - TI), tham nhiing 1a
hanh vi cia nguoi lam dung chirc vy, quyén han, hogc ¢6 y Iam trai phap luat dé phuc

vu cho lgi ich c& nhan®. Luat Phong chéng tham nhiing (PCTN) cua Viét Nam (khoan
2 diéu 1) ciing x4c dlnh "Tham nhiing la hanh vi cua nguoi co chic vu, quyén han, da
loi dung chire vy, quyén han d6 dé thuc hién hanh vi trai phap luat vi vu loi".

Hién nay, tham nhiing & vin dé rat lon, phuc tap, ton tai phd bién ¢ Viét Nam, anh
huong truc tiép dén sy phat trién cua dat nuge noi chung, téi mdi ca nhan va cong
ddng nguoi Viét Nam noi riéng.

Theo danh gia caa Té chic Minh bach thé gisi®, nam 2008 Viét Nam xép thu 121/180
nuéce trén thé giéi vé mac do tham nhiing. Ciing theo béo céo nay, Viét Nam Ia nuéc
c6 muc do tham nhiing cao thir 4 trong khu vuc Pong Nam A, sau Campuchia,
Indonesia va Philippines .

1.1.2. Cam két ctia Lanh dao va lo ling cia dan

Pang Cong san, Qudc hoi va Chinh phi Viét Nam trong thoi gian 10 nim gan day da
ban hanh hang loat vin ban lién quan dén cong tac PCTN, trong d6 da nhan dinh “Toi
tham nhiing vin nghiém trong, 13 nguy co Ion de doa su séng con cua ché do” va
khang dinh quyét tam: “Phai xu Iy kién quyét, nghiém minh, kip thoi, cong khai nguoi
tham nhiing bat ké ¢ chtrc vy nao, dwong chac hay da nghi hu:u”6

Ngay sau khi Luat PCTN duoc ban hanh,,Lanh dao bang va Nha nuéc da thé hiép cam
ket manh mé: “Toan Dang, toan b h¢ thong chinh tri va toan xa hoi phai co quyet tam
chinh tri cao trong viéc dau tranh PCTN dé ngan chan, ting budc day lui tham
nhung”7

Tuy nhlen, nguoi dan van to ra nghi ngo va lo ling khi néi: “Pang, Nha nuéc ci hd
hao chng tham nhiing nhung nhitng ngudi ¢6 chic, ¢d quyén van dwong nhién tham
nhiing nhu khong biét gi. S6 hrgng tham nhiing ting, tinh chét tinh vi, phic tap. Tham
nhiing da thanh day, c6 hé thong”8

1.1.3. Nhu ciu danh gié tac dong cﬁa Luat PCTN téi xa hoi

Pén nay (10/2008), Luat PCTN d4 duoc thuc thi hon hai nam, nhung Chinh phii nhan
dinh: “Tinh hinh tham nhiing van dién ra phé bién, nghiém trong, phirc tap, trén nhiéu
linh vyc, nhat la trong: Quan 1y, st dyng dét dai; Dau tu, xdy dung; Co phan hoa
doanh nghiép nha nuoc; Quan ly, str dung vén, tai nguyén, khoang san, tai san nha
nudc, gy hau qua xau vé nhiéu mat, 1am giam sat long tin cia nhan dan vao su lanh
dao cua bang va sy quan ly cia Nha nu:orc”9

* www.vi.wikipedia.org, 10/2006

* Luat Phong, chdng tham nhiing (s6 55/2005/QH11), Quéc hoi Viét Nam thong qua ngay 29/11/2005
(c6 hiéu luc tir ngay 1-6-2006)

® http://www.transparency.org/policy_research/surveys_indices/cpi/2008

® B4o co chinh tri cua Pai hoi X Dang Cong san Viét nam (CSVN) thang 4/2006

" Nghi quyét Hoi nghi 1an thir ba Ban Chéap hanh Trung wong Dang khoé X, ngay 21-8-2006

® Thao luan nhém tai Ba Ning, Khao sat cua di 4n FLC 08-01, 4/2008

% Chinh phii Cong hoa XHCN Viét Nam, Chién lugc quéc gia Phong chéng tham nhiing dén nam 2020,
Du thao 7/9/2008



http://vi.wikipedia.org/w/index.php?title=T%E1%BB%95_ch%E1%BB%A9c_Minh_b%E1%BA%A1ch_Qu%E1%BB%91c_t%E1%BA%BF&action=edit
http://www.vi.wikipedia.org/

1.1.4. Muc tiéu nghién cuau
Pénh gié thuc trang PCTN va tac dong cua Luat PCTN trén pham vi toan quéc.

Muc tiéu cua Nghién cau la xac dinh nhitng nguyén nhan va dé xuat nhitng khuyen
nghi thich hop gop phan hoan thién hé théng vin ban Luat PCTN va phuong thic trién
khai dé luat PCTN duoc thuc thi mot cach hiéu qua.

1.1.5. Gia thuyét khi tién hanh nghién ciu

Phai chiang mt trong nhitng nguyén nhan quan trong dan dén tinh trang PCTN & Viét
Nam dén nay chua duoc cai thién nhu mong muén va Luat PCTN sau hon hai nam
chua dugc thyc thi hiéu qua, dé 1a: Con tdn tai nhitng thiéu hut trong thé ché, trong d6
dic biét chua c6 chinh séch va co ché trao quyén cho céc té chicc XHDS va cong dong
dan cu trong PCTN?

1.2. Phwong phap tién hanh nghién ciru
1.2.1. Tiép can Panh gia chinh sach dwa trén chieng cir

Nghién ctu duoc tién hanh tai 18 x&, phuong thudc 9 tinh trai ra trén 3 mién lanh thd
trong ca nudce, do 1a: (i) 4 tinh phia Bic: Ha Giang; Lao Cai; Ha Noi; va Théi Binh; (ii)
3 tinh mién Trung: Thanh Hoa, Pa Ning va Lam Dong; (iii) va 2 tinh mién Nam: Ba
Ria-Ving Tau va Long An.

Hé théng chinh sach bao gom Luat va céac van ban trién khai Luat PCTN cap trung

uong va dia Jphuong. Ching ctr thu thap bao gom: céc bao c4o nghién caru va y kién tra
10i tir cac ddi téc (thanh vién céc to chac XHDS va ngudoi dan) trong qué trinh nghién
ctru, khao sét tai dia ban. Ngudn chirng cir quan trong dwoc du an thu thap tur:

(i) B&o cé&o danh gia PCTN cua Thanh tra nha nuéc tai 9 tinh khao sat;

(i) Phong van sau gan 200 thanh vién cua céc to chic XHDS cap tinh, huyén va x4,
chu yéu la thanh vién cua cac t6 chac: Mat tran té quoc, cac hoi: Phu nir, Néng dan,
Cuu chién binh, va céc to chirc cong dong;

(i) Diéu tra theo Phiéu hoi gan 500 c4 nhan, cha yéu la thanh vién cac té chiuc XHDS
va nguoi dan tai co so¢ thon, ban;

(iv) Thao luan nhdm cua gan 500 ngudi, trong 35 nhom, dai dién cho cong ddng dan
cu cua 18 x&/phuong thugc 9 tinh khao sét.

1.2.2. Tiép can nghién ciu c6 sy tham gia caa ddi tac

Nhirng thdng tin, sb liéu duoc thu thap d& dam bao cho nghién ctu dat nhitng tinh chat
co ban sau day: Tinh thoi sy, vi thdng tin duoc cap nhat; Tinh tryc tiép va thuc tién, vi
thong tin dwa trén cac cudc dbi thoai, thao luan; Tinh dai dién, vi théng tin phan anh
cac vung dan cu, van hod, Ianh thé caa cac mién trong nudc. Tinh tham gia cua dbi tac
duogc phan &nh rd trong qué trinh nghién ciu, vi cac phan tich, dé xuat déu xuat phat tir
nhitng y kién ciia “ngudi trong cudc”, ¢ xét dén co cdu cac ddi tuong theo ving lanh
thd, theo cép to chirc (trung wong, tinh, huyén, x4, thon, cong dong), theo do tudi, gioi
tinh, dan toc, trinh d6 hoc van.

1.2.3. Vi nhan xét vé co ciu tham gia cia di tac trong khao sat

Dua trén sb liéu thdng ké tong hop 9 tinh qua cudc khao sat cua du &n, ¢6 nhirng két
qua va nhan xét sau day:



S6 ngudi tham gia (tra 1oi diéu tra, phong van, thao luan nhém) nhiéu nhét la ¢ do tudi
50-55. Trong dp dan toc Kinh Ia 85,62%; dan toc thiéu s6 14,35%. Tinh cd ty I¢ nguoi
dan toc thiéu s6 tham gia cao nhat Ia Ha Giang: 95%.

Trinh d6 hoc van cia ngudi tham gia twong ddi cao: téi 72% sé ngudi o trinh do tir
tot nghiép pho théng trung hoc tré 1€n, trong do trén 30% so6 nguoi ¢6 trinh do tir dai
hoc tro Ién.

V& co cu cac td chirc tham gia tra 1o, co ty 16 cao nhit (60%) la dai di¢n cac to chuc
XHDS mang tinh chinh tri-x& hoi cac Cap tir tinh dén x&, bao gom: Mat tran té qudc,
Hoi ndng dan, Hoi phu nit, Hoi Cuu chién binh. Cac té chirc dua trén cong ddng cé ty
1¢ thap: 15,23%.

Mot leu y dang quan tam 1a: Mic du du an @4 phdi hop vai Uy ban Mit tran to qubc
céc cap, khuyén khich sy tham gia cua céc ddi tuong 1a: nit; cac t chac dua trén cong
dong; va nguoi dan thuong (khong la can bg trong thon, xém), nhung nhiing doi tuong
nay van chi chiém mot ty 1é thap, khdng nhu mong mudn. Giéi nix chlem 31,81% tong
sd nguoi tham gia; cac to chirc dua trén cong dong 1a 15,23%:; va s6 lugng dan thuong,
chi dat 4,40%. Hién tuong nay ciing phan anh tinh hinh dic thu, nhung phd bién hién
nay & nong thdn Viét Nam, d6 1a: tham dy cac cudc hop hanh, tap huan, chu yéu la céc
can bo céc to chie quan chang, chinh quyén, doan thé; nguoi dan thuong con rét it co
hdi tham gia.



I1. TINH TRANG THAM NHUNG TRUGOC KHI BAN HANH LUAT PCTN

2.1. Th&i ky 1990-1998 (Trwéc khi ban hanh Phap lénh chéng tham
nhing

2.1.1. Cac dia phwong dwa vao Nghi quyét dé hoat déng kinh té

bay la thoi ky luét phap, chinh sach con nhiéu bit cap, khong theo kip véi su van dong
phét trién cua d0| song xa hoi dang chuyen manh tir co ché bao cip sang co ché thi
truong. San xuét “bung ra”, nhung thiéu vén, co ché thi cirng nhic. Quyén lyc bat dau
duoc tang cuong, cac dia phuong déu 1y Nghi quyét cap uy Dang, Nghi quyét HDND
lam vin ban phap ly cao nhét dé thuc hién cac hoat dong kinh té-xa hoi. Thoi ky nay,
hién tuong phd bién 1a céc cip, tir x4, huyén, dén tinh thi nhau “chay” du &n; “chay”
kinh phi dwoc cip phét tir ngan sach nha nuéc; ban dat.

Theo B4o céo cua Thanh tra nha nugc tinh Thanh Ho4, dé trdn trach nhiém ca nhan
truéc phép luat, Dang uy, Hoi dong nhan dan (HDND) cac x4 ra Nghi quyét thuc hién
cac hoat dong trén. C6 nhiéu x& Lanh dao ra nghi quyét cho phép chi phi giao dich
chiém 30 — 50 % tong s6 tién duoc cap.

Trong pham vi ca nuéc™’, nam 1997 co quan diéu tra cac cp da phat hién, khai t6
3.856 vu an kinh té (tang 5,6% so v&i nam 1996), trong d6 cac toi ve tham nhiing tang
dang ké. Nam 1998, khai to 3.546 vu an kinh teé, da so co lién quan dén tham nhiing.

2.1.2. Linh vic quan ly dat dai, ngan sach

Pang uy, HDND x4 ra nghi quyét ban dat dé Iy tién lam ha tang chi quan ly bo may,
chi lwong, tra tién no xay dung, v..v. Str dung mot cach pho bién tién cong quy vao
phong bi hoi hop, giao dich dé dat duoc muc dich cua tap thé, ca nhan..

Cép phép, chting thyuc, cip gidy ching nhan quyén sir dung dat 1a linh vire dién hinh vé
su nhiing nhiéu, can héi 16. C6 tién thi hd so dé dugc chip nhan va viéc kiém tra ciing
nhanh chéng, d& dang bo qua céc thu tuc can thiét, tham chi chung thuc sai sy that cho
céc ddi tuong.

Dudi day 1a mot vai vy viéc vi pham dién hinh trén finh vyc quan Iy dét dai, quan ly tai
chinh, quan ly dau tu xay dung cua mot sé dia phuong tai tinh Thanh Hoé.

- Tai x& Xuan Lap, huyén Tho Xuan, trong 5 nam tir 1993 dén 1998, x4 d4 giao dat tréi
thim quyén cho 385 trudng hop véi dién tich 81.072m? Huyén cho hop thic hoa 130
truong hop véi dién tich 38.660m?. Huyén cé quyét dinh mién nop sé tién sir dung dit,
UBND x& lam chirng tir chi tién dé nop nhung thuc chat 1a dem tién di biéu lanh dao
huyén, cac phong ban & huyén va chi giao dich dé chay dy an.

- Tai khu d6 thi Nghi Son, kiém tra 9 xa thi ¢6 7 xa giao dét trai tham quyen (thuc chat
14 bén dat trai phép) cho 1.208 truong hop vai dién tich 23,4 ha.

2.1.3. Linh vuc diu tu xay dung

Theo cac B&o céo danh gia cua Thanh tra nha nuéc tai cac tinh khao sat, trong thoi ky
1990-1998 céc dia phuong trong ca nudc c6 phong trao xay dung cic cong trinh ha
tang “dién, duong, truong, tram...”. Trong khi ngan sach cac dia phuong nghéo do
nguon thu ¢é dinh khdng dang ké, cap trén chi hd tro mot phan rat nho bang trg cap
ngan sach, thi giai phap “tdi vu” chi con la “ban dat” cho cac nha dau tu hoic nguoi

1% www.chungta.com, 30/11/2006, Nguy&n Ngoc Chi, PHQG Ha Noi, Bac diém Tham nhiing & Viét
Nam
! Thanh tra tinh Thanh Ho4, tai liéu d dan
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dan. Nhiéu xa da phai ding dén 1/3 tién “ban dat” dé chi cac khoan nhu: lam quy
hoach; “chay” @é dugc huyén, tinh dong y.

Vi dong co thu loi tir ty 16 kinh phi xay dung do nha thau dem lai (con goi la “lai qua -
kickback”, ma thuc chat la tham nhiing), nhiéu lanh dao x& da “quyét tam” lam cho
bang dugc cac du an, chua c6 tién thi di vay Iai ¢é lam. Trong nhiéu truong hop, dat ré
vi khdng c6 vi tri sinh 15i, vay l4i nhiéu nam khdng c6 ngudn tra, ngan sach tham hut,
no chdng chat, dan dén cong trinh xay dung bi rat rudt dé co tién thanh toan.

Mot thi du, tai huyén Triéu Son (Thanh Hoa)™, nam 1999 toan huyén c6 28 x4 thi c6
t4i 21 x4 con no xay dung co ban tir 500 tridu dén 1 ty dong. Kiém tra ngan sach cua
16 x& thi tat ca déu béan dat trai phép, cac khoan chi cho giao dich, tiép khach thuong
chiém 30-35% chi ngan sach. Pua va nhan phong bi (hdi 16) d4 tre thanh van nan,
nhung van thay & binh thudng, chang c6 phép luat nao xir ca.

2.1.4. Linh vuc van hoa, xa hoi

Tinh hinh dién bién kha phtic tap. Cha yéu 1a nhiing nhiéu dé vu loi. Pa phan cong
chizc Nha nudc coi ¢éng viéc duoc giao gan lién vai bong loc (tién hdi 16) dé bu dap
cho phan tién lwong chinh khdng du séng. C6 tién Ia 1am nhanh, khong tién, khong lgi
thi dé lai. Nguoi c6 viéc phai d&én “cira quan” ciing déu hiéu ring mudn lam nhanh va
duoc viéc cho minh thi phai chi tién.

O nganh Giéo duc, tinh trang day thém, hoc thém tran lan, day ¢ truong chi la nghia
vu, day thém mgi la chinh. Nha truong dat ra nhieu khoan thu trdi quy dinh (thuong
thu 14-17 khoan, trong d6 chi 3-4 khoan la co trong quy dinh cia Nha nuac).

O nganh Y té, sy qua tai, xuéng cip cua co so ha tang va dao duc nghé nghiép tai cac
bénh vién, cing vai chinh séch tién lwong bat cap d4 1am xuit hién nan tham nhiing
v6i nhitng dic trung, nhu: Bon rdt thuc bao hiém y té; Nhiing nhidu bénh nhan, cé
tién thi mai diéu tri tan tinh.

O linh vuc Lao dong-Thuong binh-X& hoi, loi dung chinh sach wu di nguoi c6 cong,
nhiéu bd phan thudc cac co quan quan doi, thanh nién xung phong, chinh quyén céc
cap va nguoi dan da “lién két” chat chg, dua nhau chay dé 1am ché d6 thuong, bénh
binh, 1am ché @6 wu dai khang chién, thuong huan, huy churong, v..v. Thi du, nam 1999
Thanh tra tinh Thanh Hoa kiém tra 40 xa va da phat hién: 406 ngudi khai man tudi va
thoi gian cong tac dé duoc huong tro cip khang chién véi sé tién huong sai pham 1a
trén 400 trigu dong; 91 truong hop gian Ian gidm dinh thuong tat dé dugc huong ché
d6 thuong binh; 27 truong hop 1ap hé so thuong binh gia, khong hop 162,

2.2. Th&i ky 1998-2005: Sau ban hanh Phéap l1énh chéng tham r nhiing

2.2.1. Nhiéu van ban phép ly ra doi-Kinh té taing manh; Quy md tham nhiing lén
hon

Giai doan 1998-2005, nhiéu vin ban phap luat quan trong d& duoc ban hanh nham diéu
chinh cac quan hé x& hoi theo hudng hoi nhap qubc té, dic biét 1a: Phap 1énh chdng
tham nhiing (1998); Chuong trinh Téng thé Cai cach hanh chinh nha nuéc giai doan
2001-2010 (2001); Quy ché dan cha co sé trong co quan hanh chinh, trong doanh
nghiép va trong cac xa phuong thi tran (2003). Qua trinh tang truong nhanh cua kinh
té, doi song xa hoi phat trién, cac hanh vi tham nhiing tiép tuc phd bién, voi quy md
16n hon, nhung thé hién tinh vi hon.

*2 Thanh tra tinh Thanh Hod, tai liéu da dan
3 Thanh tra tinh Thanh Ho4, tai liéu d dan
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Theo Béo cdo cua Thanh tra nha nuéc tinh ba Ria-Viing Tau, trén quy mé toan quéc,
thiét hai v& vat chat trong cac vu tham nhiing da duoc kham phé tang dan. Nam 1993
la 319 ty dong, nam 2004 la 712 ty dong. Trong 5 nam (2001-2005), Thanh tra Chinh
phu va thanh tra cac cap d4 tién hanh 58.664 cudc thanh tra, chii yéu trong céc linh vuc
dau tu xay dung, quan ly, sir dung dat dai va cac Téng Cong ty nha nuée ¢6 dau hiéu
tiéu cuc, duoc du luan quan tam.

D4 phat hién nhiéu sai pham véi gia tri thiét hai lon, kién nghi thu hoi tai san va xi ly
hanh chinh 7.584 truong hop, xir Iy hinh sy 319 vy véi 712 dbi tugng. Theo bao cdo
thuc hién Phép 1énh chéng tham nhiing cua 47 tinh, thanh phd va 20 bg, nganh tir nam
2000 dén 2004 d4 phat hién va xu ly 8.851 vy tham nhiing véi trén 12.438 ngudi. Tong
s6 c&n bo cd hanh vi tham nhiing bi xi 1y ky luat hanh chinh 1a 9.665 nguoi®*

2.2.2. Linh vuc dau tw xay dung

Thoi ky nay tai cac dia phuong, nhiéu khu céng nghiép, cum cong nghiép ra doi da thu
hat nhiéu du &4n du tu. Tham nhiing trong c4c du an dau tu 1am thiét hai 16n vé tién,
tai san cua Nha nudc. Thi du truong hop tinh Thanh Ho4, tir nam 2000 dén 2006,
Thanh tra tinh tién hanh thanh tra 40 dy an, thi tat ca cac khau cua qua trinh dau tu xay
dung déu c6 sai pham véi sb tién vi pham la 53.690 triéu ddng/254.000 tridu dong gia
tri duoc thanh tra, chiém 21%%.

Tham nhiing trong linh vyc dau tu xay dyng dién ra rat tinh vi, c6 sy moc néi cua
nhiéu t6 chac, nhiéu nguoi nham chiém doat, “chia chac” tién cua Nha nudc. Nhung
phan Ién khi phat hién xa ly thu hoi kinh té con xa ly rat nhe veé trach nhi¢m.

Néu mot cong dan an trom tai san tri gia mot vai trieu dong, hoic mot nhan vién bién
tha mot vai triéu dong, thi bi xu ly hinh su. Theo cac b4o cdo cua Thanh tr céc tinh,
thong thudng sy moc ndi cua nha thau, tu van, xay dung, tu van giam st véi chu dau
tu dé chiém doat nhiéu triéu ddng cua Nha nudc, tham chi ¢ cong trinh that thoat
nhiéu ty ddng, thi khdng bi xtr Iy hinh sy, ma chi phai “hoan tra” s tién that thoat.

2.2.3. Linh vuc quan ly dat dai

Nbi com trong linh vuc dat dai ¢ thoi ky nay la vin @ thu hdi (giao) dat cho cac du &n
va cong tac kiém ké dén bu giai phong mat bang.

Loi dung chu truong va chinh sach caa Nha nudc uu tién phat trién kinh té, kéu goi
dau tu, nhiéu c& nhan, t6 chic dua nhau Iap du an moi kiéu dé duoc giao dat. Sai pham
chii yéu la cap dat trai tham quyén, théng qua danh nghia dir 4n dé chia chac hoic béan
kiém 1o, chia 16, ban nén, dua nhan hdi 16 dé hop thicc hod viéc 1an chiém déat. Nhiéu
noi loi dung viéc chuyén muc dich sir dung dat dé thu hdi dat voi gia dén bu thap, sau
d6 ban hoic cho thué dat dé kiém 1oi. Day la nhitng “phi vu 1am an” siéu loi nhuan.

2.2.4. Linh vgc quan ly va sir dung ngan sach nha nuéc

7 [1]

Co ché “xin - cho”, cap phéat” va viéc quan ly long I¢o da dan dén cac vi pham trong
qUan ly, cap phét vén, sir dung ngan sach, gay that thoét 16n cho nha nudc. Tinh trang

“chay ngan sach”, “chay du &4n” cua nhiéu co quan, dia phuong thyc chat 1a mot loai
tham nhiing c6 tinh chét tap thé, kém theo nhitng hanh vi qua cap, biéu xén véi nhitng
khoan tién rat I6n . Day 1a mot loai tham nhiing phd bién, nhung rat khé x ly.

 Thanh tra tinh Ba Ria-Viing Tau, Hién trang va Giai phap PCTN, Chuyén dé phuc vu du 4n FLC 08-
01, 2008
3 Thanh tra tinh Thanh Ho4, tai liéu d dan
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Hoat dong mua sim cong trong c4c co quan nha nudc 1a noi thudng xuyén xay ra tinh
trang mua dit hon gié thi truong, gia ghi trong hoa don cao hon gia thuc té phai tra dé
ngudi mua duoc nhan khoan tién “hoa hong”. Tinh trang nay kha phé bién, moi nguoi
déu biét, nhung khdng dau tranh, lam rd.

Hanh vi mua ban va str dung trai phép hoé don gi4 tri gia ting nham muc dich lra dao
va tham 8, chiém doat tién hoan thué VAT, d hop thuc hoa hang nhap lau hoic céc
chi phi khéng trong dau tu xay dyng co ban... Dién hinh nhu cong ty trach nhiém hitu
han (TNHH) san xuit va ché bién tinh dau Ha Noi chiém doat 7,2 ty dong, Cong ty
TNHH Phuong Nam (Lang Son) chiém doat 7,3 ty dong, cac don vi: chi nhanh cong ty
Xuit nhap khau téng hop | tai Ba Néng, cong ty kinh doanh xuat nhap khau va dich vu
thuong mai Lang Son va mot sé doanh nghiép khéc, chiém doat sb tién hoan thué 1én
dén 167 ty dong™®

2.2.5. Linh vucauﬁn ly va cé phan hoa doanh nghiép nha nwéc

Tinh trang tham nhiing trong cac Tong cong ty nha nuéc 90, 91 ciing rat dang quan
tam. Pay la nhitng doanh nghiép chu luc, san xuat kinh doanh trong nhitng linh vuc
quan trong, va quan ly khdi tai san rat I6n cua nha nuée. Qua két qua thanh tra céc du
&n dau tu xay dung co ban, mua sim trang thiét bj tai mot s Tong cong ty 90, 91 cho
thay tinh trang tham nhiing trong céc doanh nghiép nay 1a kha nghiém trong. Cac Tong
cong ty I6n nhu Dau khi, Bién lyc, Than, Gidy, Xi ming, Hang hai, Hang khéng, Buu
chinh vién thdng, Seaprodex... déu xay ra nhitng vu tham nhiing gay thiét hai nhiéu ty
dong.

Tham nhiing dién ra trong qua trinh c6 phan hoa doanh nghiép nha nudc, dé la tinh

trang co phan hoa khép kin, thong dong vei nhau trong viéc dinh gia tai san... bien tai

san cua nha nudc vao tui ca nhan thong qua viéc dinh gia bat hop ly tai san va mua ban
R Anl7

co phan

2.2.6. Linh vuc tw phap va hoat dong thanh tra

Qua mdt s6 vu &n cho thiy nhiéu can bo trong co quan bao vé phép luat ké ca ¢ cac co
quan Trung wong ciing c6 hanh vi nhan héi 16, thiéu tinh than trach nhiém, ¢b y lam
trai, voi muc dich bao ké, bao che, tham chi tiép tay cho bon toi pham. Nhiéu vu l6n da
duoc cong luan biét dén, nhu: vy budn ma tuy cua Vi Xuan Truong (sy quan cdng an);
vu budn lau hang Doi (Hai quan Lang Son); vu Khanh Tring (Ha Noi), vu Truong
Van Cam va dong bon (TP Ho6 Chi Minh), trong d6 déu c6 sy tiép tay cua mot sb can
b thodi hoa bién chét trong cac co quan bao vé phap lut.

Trong hoat dong xét xur ciing ¢ trudng hop Tham phan nhan hdi 16, truc tiép hoic
thdng qua thu Ky, dé xt giam nhe hinh phat; voi vinh, sach nhidu dwong su trong céac
vu an dan sy, kinh té, nhu vu thu ky Toa &n nhan dan TP H6 Chi Minh nhan héi 16 dé
chay &n; vu Tham phan V6 Trong Hiéu nhan héi 16 3 lugng vang va 6 triéy dong trong
vu &n dan sy; 07 chién sy cong an bi bat vi nhan hi 16 bao ké cho bon buén ma tuy &
quan Hai Ba Trung (Ha Noi).

Tham nhiing con Xay ra ngay trong qua trinh diéu tra, xir Iy cac vu tham nhiing. D6 la

céc diéu tra vién, kiém sat vién, tham phan nhan héi 16 dé 1am sai léch hd so, bo lot toi
pham hay giam nhe hinh phat trong mot sb vy &n tham nhiing. Trong 3 vu an: Muong

'8 Thanh tra tinh Ba Ria-Viing Tau, Hién trang va Giai phap PCTN, Chuyén dé phuc vu dy an FLC 08-
01, 2008 i
7 Thanh tra tinh Ba Ria-Viing Tau, Tai liéu da dan
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Té (Lai Chau), Pham Minh Thong (Pa Nang), nuéc khoang Kim Boi (Hoa Binh), da
c6 5 dicu tra vién, kiém sat vién bi ky luat, truy cau trdch nhiém hinh sy.

Trong hoat dong thanh tra cling da xay ra tinh trang tham nhiing, voi vinh, nhan héi 16
dé bo qua hoic giam nhe mac do sai pham cua d6i tuong thanh tra; nhu cac vu: Doan
thanh tra & Nam Binh, Boan thanh tra cia Thanh tra Chinh phu tai cdng trinh kho cang
Thi Vai (Ba Ria-Viing Tau), Thanh tra tai Téng cong ty Dau khi, mot s6 vu nhan héi 16
ctia Thanh tra giao thdng ma béo chi da dua tin, v..v*.

'8 Thanh tra tinh Ba Ria-Viing Tau, Tai liéu da dan
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11I. TO CHUC THUC HIEN LUAT PCTN (tir 6/2006 dén 10/2008)
3.1. Ban hanh van ban trién khai Luat PCTN
3.1.1. Vin ban trién khai Luat PCTN & cap trung wong (Nha nwérc)

Trong thoi gian tir cubi nam 2005 dén dau 2007, cha truong PCTN & Viét Nam d4 dic
biét duwoc day manh. Pang, Quéc hoi, Chinh phii ¢4 ban hanh hang loat van ban phap
luat, chuong trinh, ké hoach hanh dong vé PCTN. Trong Hinh 3-1 trinh bay hé thong
nhitng van ban phap luat quan trong nhat d4 dwoc ban hanh nhim thuc hién Luét
PCTN.

Luat PCTN do Qudc hoi thong qua ngay 29/11/2005, dén thang 8/2007 duoc stra doi,
trong dé b xung mot diéu quan trong vé viéc thanh lap Ban Chi dao PCTN tai cac
tinh, thanh phé tryc thudc trung wong (trong Luat nam 2005 khdng quy dinh).

Trong béi canh Viét Nam, tim quan trong ciia h¢ théng van ban vé PCTN duoc phan
theo 3 cap (Hinh 3-1):

- Cap trén cung, la nhitng van ban mang tinh “Iap phap” dugc ban hanh boi Quéc hoi
va Ban chap hanh trung wvong (BCH TU) bang CSVN, d6 la: Luat PCTN; Nghi quyet
BCH TU bang CSVN khoa X vé PCTN;

- Cép thtr hai, 1a nhitng van ban duéi luat mang tinh phap ly, trong dang cac Nghi
quyét, dugc ban hanh bai Uy ban Thuong vu Quoc hoi;

- Cap thw ba, la nhitng vin ban mang tinh “hanh phap” dugc ban hanh boi Chinh phu,
Thu tudng chinh phu, hoac mot so6 Bo, Nganh chuyén trach lién quan truc tiep dén linh
vuc PCTN.

Cung véi nhitng van ban phap luat quan trong trén day, sau khi Ban chi dao PCTN
trung wong duoc thanh lap (9/2006), Thu tuéng Chinh phu da ban hanh nhieu Chi thi
nham thac day viéc thi hanh Luat PCTN.
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Hinh 3-1. Luat PCTN va cac vin ban trién khai thuc hién Luat PCTN

8/ 2007

ca nhan

Luat PCTN, QH thong qua (29/11/2005), sira ddi

Diéu chinh cong tac phong ngira, phat hi¢n va xu ly
nhiing ngudi lgi dung chic vu/quyén han dé tu loi

khoa X vé

A

A 4

A 4

Nghi quyét 04/NQ/TW (21 -8-2006) BCH TW 3

Téang cuong su l&nh dao cua bBang trong PCTN

Nghi quyét 1039 cia Uy ban
Thuong vu Qu<>c hoi (28/8/ 2006)
biéu chinh t6 chirc, quyén luc va
hoat dong cua Ban Chi dao TW vé
PCTN

Nghi quyét 1046 cia uy ban Thuong vu Qudd
hoi (30/9/ 2006)
Thong qua quyét dinh cua_Vién trusng Vién
kiém sat nhan dan Téi cao vé viéc ban thanh 1ap
Vu thuc hién Quyén truy t6 va Biéu tra kiém s
c&c vu tham nhiing

A 4

Luat hinh sy (21/12/1999)
Piéu chinh t6 chirc, quyén
luc va hoat dong cua Ban

Chi dao TW vé PCTN

\4

Nghi dinh 107 caa Chinh
phu (22/9 /2006)

Diéu chinh trach nhiém
cia ngudi ding dau cac
co quan, td chirc va don
vi str dung tai san va ngan
sach cua Nha nudc trong
truong hop dé co quan
minh xay ra tham nhting

\ 4

|

\4

|

A4

Nghi dinh 120
cua Chinh phu
(20/10/2006)
Piéu chinh chi
tiét vé hanh vi
tham nhting

Nghi dinh 37 cua
Chinh phu  (9/3/
2007)

Pidu chinh chi tiét
tinh minh bach v&
thu nhap va tai san
chir yéu 1a cac quan
chac Nha nuéc

Nghi dinh 47 cua
Chinh pha
(9/5/2007)

Diéu chinh chi tiét
trach nhiém cua cac
co quan Nha nudc,
bdo chi, doanh
nghiép, hiép hai
thanh tra va nguoi
dan trong cong tac
PCTN

Nghi dinh 102 cua
Chinh phu (14/6
/2007

Quy dinh khoang
thoi gian quan chac
Nha nuéc khong
dugc kinh doanh
sau khi vé& huu cing
mot s didu khac

Quyét dinh 30 cua
Thu tuéng (31/10
/2006)

Ban hanh ké hoach
hanh dong cua
Chinh pha v& cong
tac trién khai thuc
hién Luat PCTN

Quyét dinh 1424
cua thu tuong (21
/10/2006

Quy dinh viéc thanh
1ap Cuc PCTN truc
thuoc thanh tra
Chinh phu

Quyét dinh 64 cua
Thu tuéng Chinh
phat (10/5/2007 )
Quy dinh V& viéc
phan qua biéu cua
cac co quan, don vi,
td chac va Nha
nwdc cing mét sb
diéu khéc

l

Quyét dinh 13 cua Thu tuéng CP
(24/01/2007)

Quy dinh viéc thanh lap, quyén han
va hoat dong ctia Van phong Ban chi
dao TW vé PCTN

v

y

Quyét dinh 01 ciia B Cong
an (02 /01/2007)
Thanh 1ap Cuc PCTN/Pon vi
diéu tra toi pham tham nhiing

Nghi dinh 158 cua Chinh phu
(27/10,2007)

Quy dinh céc vi tri cong tac va
thoi gian luan chuyén can bo,
cong chuc

l

Quyét dinh 03 cua Bo
Noi vu (26/2/2007)

Ban hanh quy ché tng xir
cta quan chac Nha nude
¢ dia phuong

Chu thich: Hé thong van ban trén day chua tinh cac van ban huéng dan thi hanh (quyét dinh, Chi thi va Théng tw) do cac bg, nganh, di phueongTW ban hanh
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3.1.2. Vin ban trién khai Luat PCTN & cip B, nganh

Trén co s¢ cac van ban phéap luat vé PCTN cip nha nudc trén day, céc bo, nganh, co
quan Pang, Mat tran t6 quéc (MTTQ) Viét Nam va céc té chirc thanh vién (Ho1 phu
nit, H61 ndng dan, Tong lién doan lao dong, Hoi cuu chién binh, Boan TNCS Hb Chi
Minh) d4 ban hanh nhiéu van ban nham trién khai thuc hién PCTN. Trong d6 c6 noi
dung ra soét, lap dé an trinh Chinh phu stra dbi, bé xung mét sé van ban quy pham
phép luat theo hudng: Cong khai, minh bach trong quan ly tai san, tai chinh; Giam
phién ha cho nhan déan, doanh nghiép; Quan ly chat ché ngudn vén dau tu; Thuc hién
co ché hanh chinh “mot ctra”; Khoan bién ché; Khoan chi hanh chinh; Ting cudng
gidm sat cua nhan dan; v..v.

3.1.3. Vin ban trién khai Luat PCTN & Pia phuong

Trén co s& cac van ban & cip nha nuéc, cac dia phuong tir tinh, dén huyén, x&, da ban
hanh cé&c van ban trién khai Luat PCTN tai dia phuong minh, trong d6 c6 néi dung ra
sot, lap dé an trinh Chinh phu, Bo, Nganh sira d6i, b xung mot s van ban quy pham
phép luat & dia phuong hién chua phu hop.

Céc UBND céc cap déu ban hanh cac Quyét dinh (do chu tich UBND ky) vé xay dung
Chuong trinh hanh dong, Ké& hoach trién khai cong tac PCTN; Thanh lap Ban chi dao
PCTN cép tinh do chi tich UBND tinh 1am Truéng ban; Thanh 1ap van phong Ban chi
dao PCTN cap tinh, v.v...

3.2. Tac déng “ran de” cta Luat PCTN — C6 biéu hién “nhéon” ?
3.2.1. Thanh tra “ram r$” ké tham niing e so™

Thoi gian dau trién khai Luat PCTN (2006, 2007) c4c co quan bao vé phap luat trong
ca nudc, nhu: Thanh tra, Toa &n, Cong an, Kiém sat da hoat dong ram ro, thanh tra,
diéu tra, xtr Iy nhiéu vu tham nhiing. Thanh tra chinh phu tién hanh nhiéu cugc thanh
tra du an, cong trinh c6 von dau tu 16n, thu hdi vé& ngan sach Nha nudc nhiéu ty dong.
Nganh Cong an phat hién, diéu tra hang nghin vu pham toi tham nhiing vé& kinh té.
Nganh kiém sat truy t6 hang tram vu an tham nhiing véi sb tién bi chiém doat va that
thoat hang tram ty dong.

Theo s6 liéu tir Bao cdo cua Thanh tra Ba Ria-Viing Tau, chi trong 8 thang dau nam
2006 trén ca nudc, co quan canh sat diéu tra vé toi pham kinh té da phat hién, diéu tra
5.855 vu, trong d6 c6 489 vu xdm pham s& hitu, 1am thiét hai 700.013 triéu dong, thu
hoi 82.429 triéu dong; 5.366 vu budn lau va toi pham kinh té khac thu giit hang hda tri
gi4 hon 90.570 triéu ddng. Co quan diéu tra khai té 456 vy, véi 815 bj can; xtr phat
hanh chinh 3.075 vu.

Két qua hoat dong to chirc trien khai dong loat nay c6 tac dong tich cyc dang ké. Mot
mdt c0 tac dung “ran de”, nguoi c6 dieu ki¢én tham nhiing duong nhu ngai ngan hon,
budc phai “can than” hon trong hanh dong thuc hi¢n tham nhiing; Nhan dan trong
nudc, truse het la can bo, dang vién biet ve Luat PCTN, do d6 tham nhiing duong nhu
budc dau duoc ngan chan so vai trude khi co Luat PCTN.

3.2.2. C6 biéu hién “nhon”, phan &ng tinh vi

Luat PCTN da quy dinh 6 nhom giai phap chi yéu, do la:

Thuce hién cdng khai, minh bach hoat dong cua céc co quan, té chic don vi;

9 Thanh tra tinh Ba Ria-Viing Tau, Tinh hinh thyc hién Luat PCTN, Chuyén d& phuc vu dy an FLC 08-
01, TP. Viing Tau, 4/2008
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Xay dung va thuc hién cac ché @6, dinh muc, tiéu chuan;

Xay dung céc quy tac (g xir, quy tic dao dirc nghé nghiép va thuc hién viéc chuyen
doi cbng tac;

Minh bach tai san va thu nhap;

Xay dung ché d6 trach nhiém cua nguoi dang dau co quan, t chic, don vi do minh
quan ly phu trach;

Cai cach hanh chinh, d6i méi cong nghé quan ly va phuong thirc thanh toan.

Khi Luat PCTN m¢i ban hanh, 6 nhdm giai phap trén day da c6 tac dung tich cuc ran

de ke c6 co hoi tham nhiing, déc biét ¢ giai doan 2006 va 2007, tuy nhién, sau d6 da cd
biéu hién “nhon”, cac hoat dong PCTN yéu di®.

2% www.dantri.com.vn 09/10/2008, Chii nhiém Uy ban céc van dé xa hoi cua Quéc hoi Truong Thi Mai:
“M@t s6 vu an trong diém xiu dan va dai biéu Quaoc hoi khéng biét giai thich véi dan ra sao”
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IV. KET QUA KHAO SAT TAI PIA PHUONG VE PCTN VA THI HANH
LUAT PCTN

4.1. Danh gia két qua trién khai Luat PCTN
4.1.1. Van ban PCTN dwgc trién khai “ram rd” trong ca nuéc

Pic diém trién khai cac van ban PCTN mot cach dong loat va rong rai trong toan qudc
d4 duoc xac nhan bai y kién danh gié cua nQuoi dan qua cac cudc phong van, diéu tra,
hoic thao luan tai cac nhém dan cu. Hau hét y kién tra 11 dd xac nhan 1a cac vian ban
PCTN da duoc tuyén truyén tai dia phuong minh (phan &nh trén Hinh 4-1). Trong d6
cao nhét 1a Luat PCTN (97,09%), thap nhat la van ban Qui dinh giam sat dau tu cong
ddng (70,94%). Dic biét 1a & cac cap tinh va huyén, do hau hét can bo dugc “quén
triét”, nén ty 18 y kién xac nhan 1a cac van ban PCTN d4 duoc tuyén truyén, dat toi
100%.

Hinh 4-1. Ty 1é y kién cho rang cac van ban vé PCTN da
dugec trién khai ¢ dia phuong (%)
97.09 94.53
88.89 83.59
' l 7.CLS.4
1. Luét 2. Qui ché 3. Chuong 4. Phap luét 5. Qui dinh
Phéng chéng  dan chi co trink hanh véthanh tra  gidm sat dau
tham nhing  sé& (Phap ché déng cla nhan dan tur céng déng
dan chl co  Chinh phil vé
scr) PCTN

Nguon: s6 ligu diéu tra cua DA FLC 08-01, 5/2008

Nhin vao két qua trén Hinh 4-1, ta thiy c6 mét hién tuong dang quan tam, d6 la: Van
ban Qui dinh gidm sat dau tw céng dong, mot bién phap quan trong dé huy dong su
tham gia cta nguoi dan trong phong ngua tham nhiing, lai dugc danh gié la it nguoi
biét nhat, véi ty 1¢ thip nhat (70,94%).

Hinh 4-2. Ty 1é y kién danh gia tinh hinh phé bién cac van ban lién
quan dén PCTN cuacac viing (%)
= 1, Luit Phéng chéngthamnhiing w2 Quiché din chil cos& (Phap ché din chiicosd)
= 3. Chuong trinh hanh déng cia Chinh phii vé PCTI ® 4. Phap luat vé thanhtra nhan dan
= 5, Quidinh gidm sit cdngdéng

MM phia Bac DB song HSng Duyén Hai M Tay nguyén Pong NBS
Trung

Ngudn: s6 liéu diéu tra caa DA FLC 08-01, 5/2008
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Hinh 4-2 ciing cho thay tai tat ca cac viing khao sét ngudi dan biét dén Qui dinh giam
sat dau twr cong dong it hon so voi cac Quy dinh khac, dac biét [a hai ving Duyén hai
mien Trung va Tay nguyén (chi c6 62,69% va 60%).

Nhiéu to chirc co quan va cdc phuong tién thong tin dai ching da tham gia vao “chién
dich” pho bién Luat PCTN va cac van ban lién quan.

Hinh 4-3. Ty 1é ngudi biét luat PCTN qua cac kénh cung cap thong

tin (%)
Doc Cong hdo
Nghe Dai phét thanh, truyén... 76.76
Xem Dai truyén hinh 84.34
Qua Internet
QuaBdoin
T6 chirc quan ching 80.55
Do UBND phd bién 76.76

Nguon: s6 ligu diéu tra cua DA FLC 08-01, 5/2008

Hinh 4-3 cho thiy la: Céc ngudn cung cip thong tin vé Luat PCTN dén nguoi dan
duoc cho 1a quan trong, d6 1a: Dai truyén hinh, phét thanh, truyén thanh; rdi dén
phuong thic “phd bién”, “quén triét” trong cac hoi nghi caa chinh quyén, doan thé.
Céc phuong tién béo chi, cong béo, dic biét Ia Internet, cd vai trd han ché. Hau hét cén
bo dung dau cac t6 chire XHDS va ngudi dan khi duoc hoi déu biét cd Luat PCTN (tuy
nhién, khdng phai ho d4 nam dugc cac qui dinh trong Luat vi cac phuong tién thong
tin nay khéng cung cap noi dung chi tiét).

Hinh 4-4. Co’ cau y kién danh vé két qua phd bién. tuyén truyén
luat PCTN cua can b co’ so tai dia phuong
Kém Qua kém
39 1%

Nguon: s6 ligu diéu tra cua DA FLC 08-01, 5/2008

Két qua khao sét y kién danh gia cua can bo co so (truong thdn, xém, o truong dan
pho) vé hi¢u qua pho bien Luat PCTN duoc trinh bay trong Hinh 4-4. DBa s6 nguoi dan
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(88%) déu cho rang viéc trién khai Luat PCTN tai dia phuong chi dat mic trung binh
va kha. Ty Ié cho rang “tot” la qué thap (8%).

4.1.2. T6 chirc theo “phong trao”- Hiéu qua thap

Sau giai doan “ram ro” ban dau, tinh hiéu qua cua thi hanh Luat PCTN giam dan va
dén nam 2008 thi cac hoat dong PCTN dugc thuc hién ¢ té, roi rac. Day chinh 12 kiéu
“phong trao” trong nhiéu hoat dong cua Viét Nam. Vi vay, Ké hoach PCTN chua dugc
xay dung mot cach cu thé, thiét thuc, chua co hoat dong giam sét thuc hién, dan dén
hiéu qua cua cong tac PCTN chua cao?’.

Theo Nghi quyét 294A cua Uy ban Thuong vu Quédc hdi va Ban chi dao Trung wong
vé PCTN, cac dia phuong phai thanh lap Ban chi dao vé PCTN va bo phan chuyén
trach, tuy nhién, dén dau nam 2008, van con 33/64 tinh, thanh phd truc thugc trung
wong chura thanh Idp Ban chi dao PCTN?,

Hinh 4-5. Ty 18 Y kién danh két qua phd bién luat PCTN cua
nguoi dan. to chire kinh té va dai diéntdé chire cong dong tai
diaphuwong (%)

mTochlrc kinhté mDan mCéng ddng

56.67

39.13

0.00.00.00

T6t Khé Trung binh Kém Qua kém

Nguon: sé liéu diéu tra cua DA FLC 08-01, 5/2008

S liéu trén Hinh 4-4 1a phan &nh y kién cua “tang 16p” cén bo tai co so. Tuy nhién,
mot “tang 16p” khéc 1a: ngudi dan, dai dién cac té chic kinh té (doanh nghiép) va dai
dién cac t6 chirc cong ddng, lai danh gia khéac, nhu thé hién trén Hinh 4-5 vé két qua
phd bién Luat PCTN va cac van ban lién quan cia cac co quan chuac trach. Nhin chung
“tang 16p” nay déanh gia két qua phd bién Luat PCTN va cac van ban lién quan 1
“kém” (42,32% - 56,67%) va “qua kém” (18,89% - 39,13%) va ca 3 té chuc trong
“tang 16p” nay déu khdng cé y kién danh gia “t6t”.

4.1.3. Trién khai dya chii yéu vao co quan, it dwa vao dan; Dan chwa tin

Trong nhitng nam gan day, viéc to chic trién khai Luat PCTN tir trung wong dén cac
dia phuong, hau nhu chi dya chu yeu vao cac co quan quyen luc (bang uy va chinh
guyen cac cap), ma con it dya vao nguoi dan binh thuong.

21 Thao luan nhém tai tinhThanh Hod, du 4n FLC 08-01, 4/2008 “

22 \/ién nghién cau khoa hoc Thanh tra, Thanh tra CP, “Tinh hinh tham nhiing va nang luc trién khai
cbng tdc PCTN cua céac cap chinh quyén va céc t6 chuc xa hi”, Chuyén dé phuc vu dy 4n FLC 08-01,
5/2008
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Puoc hoc tap vé Luat PCTN, nhung nhan dan chua that sy phan khoi vi nghi ring viéc
PCTN khéng biét c6 thuc hién duoc khdng? Dan con it quan tdm do chua tin that su
Va0 téc dung ctia Luat PCTN. Vin ban PCTN pho bién tori ngudi dan con han ché, chi
phd bién t6i dang bd ma khong truc tiép t6i nguoi dan®. bac biét cac bo phan trién
khai Luét PCTN con it quan tam dén cac to chirc cong ddng, cac td chuc thién nguyén,
td chuc ton gido®

Véi céch trién khai Luat PCTN nhu trén, thi & noi ndo té chirc BPang thuc su trong
sach, virng manh thi & @6 Luat PCTN c6 kha nang duoc thy thi hiéu luc. Con & noi nao
to chuc Bang yéu thi ngudi dan kho co thé tiep can cong ly.

4.2. Banh gia hién trang tham nhiing
4.2.1. Tinh pho bién va hé théng ciia tham nhiing & Viét Nam

Khi dwoc phong van, trong cac phiéu tra 1oi, hoac trong Thao luan nhém, dai da sé
nguoi dan d4 khang dinh tai dia phuong minh c6 tinh trang tham nhiing, tuy nhién quy
mo khong I6n (Hinh 4-6). Diéu ndy ciing c6 thé duoc giai thich 1a tham nhiing ¢ Viét
Nam mang tinh phd bién, cé tinh “hé thong”, nhung dén nay chua phat hién nhiéu vu
quy md l6n. Ngoai ra, dia ban khao sat chu yéu Ia cac viing ndng thon, khdng thudc
vao cac linh vuc nhu xay dung ha tang lon, thué quan, khai thac tai nguyén, v..v.

Két qua trén Hinh 4-6 ciing cho thy la: mic do khang dinh c6 tham nhiing & pham vi
tinh, huyén 1a cao hon (97,67%; 96,61%), so v&i pham vi xa/phudng (84,05%). Piéu
nay ciing hop Iy, vi hién nay cip tinh, huyén c6 nhiéu “quyén lec” hon, dic biét trong
linh vuc cap dét cho cac du an®.

Hinh 4-6. Ty I8 y kién cho rdng dia phwong cé tinh trang tham nhiing
(%)
® Cotham nhiing o ® Quimd I6n coé tinh phd bién
Qui md nhd, mure dd pho bién

Tong s6 Captinh Huyén/ quan Xal phuong

Nguon: so liéu diéu tra cua DA FLC 08-01, 5/2008

Ty Ié y kién danh gié tinh trang tham nhiing theo c4c viing lanh tho khao sét bsi dy an,
dugc thé hién trén Hinh 4-7. Nhin chung y kién danh gié veé tinh trang tham nhiing la

23 Théo luan nhém & Théi Binh, du an FLC 08-01, 5/2008

* Thao luan nhém ¢ tinh Long An, *“TGi dgi dién cho té chifc ton gido Cao bai nhung chua bao gio
duwroC cac té chitc chinh quyen mdt trdn, cac hgi cho biét bdt cir van ban nao vé PCTN. Tdi c6 'nghe qua
dai truyén hinh va ciing biét duwoc mét sé van ban ¢6 lién quan @én PCTN song ciing khéng nam cu thé
ma chi nghe chung chung”, du &n FLC 08-01, 5/2008.
%% Thao luan nhém tai LAm Dong, Khao st caa dy an FLC 08-01, 2008, “Tham nhiing nhiéu & linh virc
ddt dai, xay dung co ban, ma huyén la cha dau tie cong trinh, con xa chi giam sét thdi, do 6 huyén “an
nhiéu hon xa”.
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khéng khéc biét nhiéu theo cac ving lanh thd (mic do “co tham nhiing” déu rat cao, tir
quang 80% dén 97%). Quan sat sau hon ddi véi cac tinh, ta thdy: Cac tinh c6 trén 90%
nhitng nguoi dugc hoi tra loi dia phuong cd tinh trang tham nhiing, dé l1a: Ha Noi
(93,4%), Lao Cai (91,5%), Thanh Hoa (92,4%), L&m Dong (91%), Long An (93,4%).
Ha Giang ¢ ty 1& nay thap hon ca: 68%.

Hinh 4-7.Ty1é y kién danh gia tinh trang tham nhiing cua cac
ving(%)

® Cotham nhiing M Quimé I&n co tinh phd bién  m Qui md nhé, mure dd phd bién

93.33
26.03 89.76 90.91

MN phia Bac DBSH Duyén Hai Tay nguyén  DongN B PBSCL
MT

Ngudn: s6 liéu diéu tra caa DA FLC 08-01, 5/2008

C6 y kién goi tinh “hé thdng” cua nan tham nhiing & Viét Nam hién nay a tinh “cau
trdc” va ly giai: Tham nhiing hién nay mang tinh “cau trdc” vi c6 3 dac diém, d6 la: Co
tinh phé bién (trong moi linh virc, moi viing lanh thd); C6 sy lién két doc (theo “day”,
theo nganh, theo cap trén, dudi); C6 tinh lién két ngang (theo “bé”, theo “canh”). Cac
lién két ¢ day duoc thuc hién theo quyén, tham chi nguai c6 mot chat quyén thdi 1a co
thé tham nhiing?.

Hinh 4-8. Ty I1é y kién nhan dinh vé hanh vi tham nhiing xay ra ¢ dia
phuwong (%)

Bao che cho ngudi cd hanh vi vi pham phap luat
Mhong nhidu vivy loi

Sir dung trai phép tai san cla Nha nudc vivu lai

Loi dung chirc vu, quyén han gay anh hudng vai
naudi khac de truc lai

Gid mao trong cdng tac vivuy lgi

Lam quyén trong khi thi hanh nhiém vu

Khéng thure hign nhigm vy, cdng vu vi v Lo

Lam dung chire vy, quyén han chiém doat tai san
Lo dung chirc vu, quyén han khi thi hanh nhiém vu 61.31
Bwra hbi 16, m&i gici hbi 16

MNhan héi 16

Tham & tai san

Nguon: s6 ligu diéu tra cua DA FLC 08-01, 5/2008

?® Hi thao chia s¢ kinh nghiém PCTN, 14/10/2008, TP. Pa Ning, “Nguoi quét rac duong phd, trude
cua hang phe @ong nguoi ho quét mgnh byi mu 1én nhung khong ai ndi duwoc, mat khach thé la chu cua
hang hai I¢ mét it tién dé quét vao luc khac”
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V& hanh vi tham nhiing néi chung, tai c4c tinh da s6 nguoi dugc hoi déu c6 nhan xét
(Hinh 4-8): Hanh vi tham nhung thuong xay ra la: “Loi dung chuc vy, quyen han khi
thi hanh nhiém vu” véi 61,31% y kién; roi dén “Nhan hdi 16” vai 47,70% y kién, v..v.

4.2.2. Panh gia linh vec thwong xay ra tham nhiing

Két qua cua khao sat tai 9 tinh trinh bay trén Hinh 4-9 d4 cho thay, hai linh vuc xay ra
nhieu tham nhiing nhat, véi ty I€ ¥ kien cao, vuot Xxa cac linh vuc khac, do la: Quan ly
dat dai (85,87%); va Dy an cong trinh xay dung (84,81%) .

Khi phan tich sé liéu diéu tra d6i vé6i ting tinh con thay: Tai 4 tinh (Lao Cai, Ha Noi,
Ba Ria- Viing Tau va Long An) c6 dén trén 90% sb nguoi cho la co tinh trang tham
nhiing trong quan ly dét dai; Tai 3 tinh (Thai Binh, Pa Ning va Lam Ddng) c6 trén
80% sb ngudi cho la co tinh trang tham nhiing trong quan ly dat.

Hinh 4-9. Y kién vé linh vire tham nhiing thuwong xay ra
o dia phuong (%)

85.87
84.81

QL dat dai

Du an, cong trinh xay dung
Cép phép

Thué, 1€ phi, qui

Diéu tra xét xtr, thi hanh an
Haiquan

Thu, chingan sach

H& tich, hd khau

Nudicon nuoi

Nguon: sé liéu diéu tra cua DA FLC 08-01, 5/2008

Nhirng danh gia trén day ciing phu hop véi két qua mot nghién ctu khao st cia Ban
Nbi chinh Trung wong Dang®’. Trong d6, lan dau tién, mot danh séch 10 linh vuc duoc
déanh gi4 1a c6 tham nhiing pho bién nhét véi ba linh viee dan dau 1a: (i) Bia chinh nha
dat’®; (ii) Hai quan/quan ly xuét nhap khau; va (iii) Canh sat giao thong.

Tham nhiing trong linh vuc thuc hién cac du an, cong trinh xay dung ciing dugc cac
dia phwong cho I rat phé bién, trong d6: 2 tinh dugc danh gia véi ty 18 y kién cao trén
90% la LAm Pong va Ba Ria-Viing Tau; 5 tinh (Ha Noi, Thanh Hoa, Théi Binh, Pa
Ning va Lao Cai) danh gia trén 80%; va 2 tinh con lai (Ha Giang va Long An) ciing
trén 70%.

Tham nhiing trong linh vic Hai quan xay ra nhiéu & Lao Cai (62,7%, noi c6 Cua
khau bién gidi). Tham nhiing trong Iinh vuc diéu tra xét xa, thi hanh &n xay ra

%" Dy &n “Nghién ctu dau tranh chéng tham nhiing”. Co quan thyc hién: Ban Noi chinh Trung wong
Dang. Co quan tai tro: Sida - Thuy dién, www.tienphongonline.com.vn, cdng bé ngay 30/11/2005

? Trinh Xuan Thu,Téng cuc pho Téng cuc An ninh, Bao Nguoi lao dong, 27/9/2006: “Tham nhiing vé
ddt dai dem cdi loi bat chinh lén lém, ma viéc tham nhing ciing khdng phai kho lém so véi céc linh vic
khac, va cd su bao che cho nhau nén cing kho phat hién. Qua mét so vu tham nhiing dat dai da bi
phanh phui, @4 thay 1a tir x& 1én huyén, Ién tinh, ca mdy “anh” déu c6 loi ca nén cong tac dau tranh rat
kho™
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nhiéu & Ha Noi (50,77%) va Thai Binh (50,7%). Tham nhiing trong linh vuc thu
chi ngéan sach, nguoi dan cho rang it xay ra, nhiéu nhat & Ba Ria Viin Tau ciing
chi 11,4%. Céac sé liéu cua du an chi yéu thu thap tir cac viing ndng thon va ven do
thi, chua quan tam dén cac khu vuc hoat dong kinh té 16n (cac khu cong nghiép tap
trung, cac tap doan kinh té, v..v), vi vay co hoi tham nhiing c6 thé it hon.

Hinh 4-10 cho thiy hét ngudi hoi & tat ca cac ving danh gia tham nhiing ¢ linh
vuc dat dai la nghiém trong tir 76,92% & ving Duyén hai mién Trung dén 95,08%
& vung bBSCL.

Hinh 4-10. Ty 18 y kién danh gia vé tinh hinh tham nhiing
trong linh vurc QL dat dai ctia cac viing (%)
95.08

o100 88.97 88.68 2286

T | 76.92

il Vi
MN phia bBsong DH mién Tay bongN B6  DBSCL

Bac Hoéng Trung nguyén

Ngudn: sb liéu diéu tra caia DA FLC 08-01, 5/2008

4.3. Panh gia Tac dgng ciaa Luat PCTN
4.3.1. Tac dgng phong ngira va phéat hién tham nhiing
(1) Panh gia mirc @9 tham nhiing sau khi ban hanh Luat PCTN

Két qua khao séat dién bién vé mac d6 tham nhiing tai dia phuong sau khi ban hanh
Luat PCTN (so s&nh nam 2007 véi cdc nam 2005, 2006) duoc trinh bay trong Hinh 4-
11, cho thiy: 67% s nguoi duoc hoi cam nhan 13, thoi gian dau trién khai Luat PCTN,
tinh trang tham nhiing ¢6 xu hudng giam, song 33% sé ngudi d ¢ nhan dinh nguoc
lai, trong d6 26% s6 ngudi cam thdy muc d6 tham nhiing van di&n ra nhu khi chua c6
Luat PCTN, va 7% s6 ngudi cho 1a mac do tham nhiing tang Ién.

Hién tugng trén day co thé duoc giai thich la: Luat PCTN d4 c6 tac dung “rin de”
trong thoi gian dau, ciing c6 thé do tham nhiing tré nén tinh vi hon rat kho phéat hién.
Ngoai ra, c6 thé con do mot sb nguyén nhan quan trong, do la: Nang luc phat hién
tham nhiing cua ngudi dan con thip, hoic do ngudi dan chua tin vao hiéu luc caa viéc
phéat hién tham nhiing.
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Hinh 4-11. Ty 1é y kién danh gia vé mirc dé tham nhiing &
dia phuong sau khi luat PCTN thuc thi

Tang
7%

Ngudn: s6 liéu diéu tra cia DA FLC 08-01, 5/2008
(2) Panh gia mirc dg phéat hién hanh vi tham nhiing

Két qua khao sat vé mirc @6 phat hién hanh vi tham nhiing tai dia phuong (hinh 4-12)
cho thay : Pa s6 (74%) ngudi duoc hoi cho rang viéc phét hién hanh vi tham nhiing &
dia phuong la “it va khdng thuong xuyén”, rat it ngudi (4%) cho rang viéc phét hién
hanh vi tham nhiing 1a “thuong xuyén va dam bao chét leong”. Hién tuong nay c6 thé
do mot s nguyén nhan quan trong, d6 1a: Ning luc phét hién tham nhiing cia ngudi
dan con thap, hoic do nguoi dan chua tin vao hiéu luc cua viéc phat hién tham nhiing.
Diéu nay ciing giai thich, tai sao trong muc truée (Panh gia mac d6 tham nhiing) da co
nhiéu y kién cho rang tham nhiing ¢ xu huéng giam ¢ thoi gian dau sau khi ban hanh
Luat PCTN.

Hinh4-12. Co' cau y kién danh gia vé viéc phat hién hanh vi
tham nhiing tai dia phuong (%)

Thuong xuyén
va co chat
luong
4%

Ngudn: s6 liéu diéu tra cia DA FLC 08-01, 5/2008
4.3.2. Tac ddng té céo va xir ly tham nhiing
(1) Panh gia mirc d to6 c4o hanh vi tham nhiing
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Trong tra 1oi phong van hoic thao luan nhém, nhiéu nguoi dan cho rang ho nhan biét
duoc cac hanh vi tham nhiing cia nhitng ngudi ¢6 chic, ¢ quyén nhung hau hét ho
khéng dam té cao (so bi tra thu) hodc khong mudn tham gia td céo, vi chang duoc loi
16¢ gi trong khi phai lo 1am an sinh sng®. Két qua la c6 t6i 74% sb y kién cho rang
céc vy tham nhiing khdng duoc t céo va eé t6 céo thi chirng ctr khong day du (Hinh 4-
13).

Hinh4-13. Co’ cau y kién danh gia vé viéc t6é cao cac hanh vi
tham nhiing tai dia phuong (%)

Plsdvu TN vacé
chirng clr
6%

Ngudn: s6 liéu diéu tra caa DA FLC 08-01, 5/2008
(2) Panh gia mirc d phdi hep ciia céc co quan PCTN

V& mic do phdi hop thuc hién PCTN cua cac co quan ¢d chic nang chdng tham nhiing
(Ban chi dao PCTN; Cong an; Toa an, v..v) ciing duoc da sé y kién danh gié 1a thap.
Két qua duoc md ta trén Hinh 4-14, trong d6 toi 59% y kién cho rang “Khéng c6 su
hop tac” va 36% y kién cho 1a “C6 hop tac nhung khong higu qua”.

Pa s6 nguoi dan ciing xac nhan 1a: Cac vy an tham nhiing duoc phat hién thuong
khong do cac co quan c6 chac nang PCTN, ma chu yéu tu sy phat hién, to giac cua
dan, dac biét 1a co quan truyén thong™.

(3) Panh gia mirc A9 xir ly tham nhiing

Két qua vé ‘mirc do xur ly tham nhiing cua cac co quan chuc trach (Hinh 4-15) dugc
danh gia thap: c6 t6i 73% so y kien cho [a: “Xu Iy chua het va khong Kién quyet doi
vai cac vu tham nhaing”, chi ¢ 2% so6 y kién cho rang da xur ly day da va dung toi cac
vu tham nhting.

2 Thao luan nhom tai tinh Ba Ria-Viing Tau, “Ngudgi dan biét tham nhiing nhung khong lam gi dugc vi
ho thura biet rang ho la nhitng nguoi yeu the s& chang lam dugc gi, nén ho chi can 2 chir bang an, khong
dam to6 cdo ai ca”, du &n FLC 08-01, 5/2008

%0 www.vietnamnet.vn 18/07/2008, Tai hoi nghi so két cong tac phong chéng tham nhiing 6 théang dau
nim cua TP.HCM, dng Bui Hoang Danh, Chanh an Toa 4n nhan dan TP, cho biét: ”Céc vu &n lién quan
dén tham nhiing chui yéu nho vao phat hién cia nguroi dan va bao chi. Tir chi bg dén chinh quyén hau
nhw khéng nam duwoc cac vu sai pham lién quan dén tham nhéiing tai dia phurong, don vi minh”.
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Hinh 4-14. Co’ cau y kién danh gia su hop tac trong té
chirc PCTN tai dia phuong (%)

Thuéng xuyénva
cohidu qua
5%

Nguon: s6 ligu diéu tra cua DA FLC 08-01, 5/2008

Hinh 4-15. Co’ cau y kién danh gia vé viéc xtr ly cac vu tham
nhiing tai dia phuong (%)

Pay dd va ding
toi
2%

Nguon: s6 ligu diéu tra cua DA FLC 08-01, 5/2008

Déi véi tiing co quan ¢ chirc nang xur ly tham nhiing, qua két qua khao séat (Hinh 4-
16) cho thay: Thanh tra d4 thuc hién chic trach trong xir ly tham nhiing tét hon ca
(nhung ciing chi voi gan 48% y kién danh gia 1a “kha” va “Tét”), sau d6 dén Vien
Kiém soét (v6i 39%), va cudi cing 1a Toa an (Véi 32%).
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Hinh 4-16. Ty 1é y kién danh gia két qua x(r ly tham nhiing
cla cac co quan chire trach tai dia phuong (%)

mCoquanthanhtra mViénKiémsoat mToaan

7.417.22 907

Loai tét Kha Trung binh Kém

Nguon: s6 ligu diéu tra cua DA FLC 08-01, 5/2008

4.3.3. Téc ddng thic day tinh cong khai, minh bach

Luat PCTN d4 tao co s& cho mot budc dot pha trong hoat dong ké khai tai san, vi bat
budc ké khai ddi véi can by cac nganh ndm giir vi tri cong tac dé tham nhiing nhat, va
trong dbi twong phai ké khai bao gom ca céc thanh vién gan giii trong gia dinh. Ngoai
ra, theo Phap 1énh Dan cha & co so dd duoc trién khai toi x&, phuong, rit nhidu hoat
dong cua chinh quyén phai duoc cong khai véi dan.

Hinh4-17.Y kién xac nhan cac hoat dong duo'c chinh quyén xa céng
khai (%)

70.21 75.78

64.29

o, > s L ) h ]
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Ngudn: s6 liéu diéu tra caa DA FLC 08-01, 5/2008

Theo nguoi dan (Hinh 4-17), nhiing hoat d6ng sau day thuong duoc chinh quyén xa
cong khai nhiéu hon: (i) Huy dong, str dung cac khoan dan dong gop; (ii) Tai chinh va
ngan sach nha nudc; hodc (|||) Mua sam cong va xay dung co ban. Piéu nay ciing d&
hiéu, vi nhitng hoat dong nay gén lién véi doi séng nguoi dan & co so (xd, phudng),
nguoi dan doi hoi phai cong khai.
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Ngudi dan dénh gia thap céc hoat dong cong khai sau day cua chinh quyen: Béo céo
hang nam vé phong, chong tham nhiing (37,08%); Quan ly, st dung nha & (36,44%);
Kiém toan viéc sir dung ngan sach, tai san caa Nha nuée (37,71%).

Trong 12 hoat dong duoc quy dinh can cong khai, nguoi dan tha){ réng chicé 2 ho,at
dong la nguoi dan co kha nang giam sat, do la: Quan ly du an dau tu xay dung cap
cdng dong (quy md nho); va Huy dong, str dung cac khoan dan déng gop.

Trong Nghj dinh 47 thi hanh Luat PCTN c6 mét ndi dung chua thuyét phuc, do l1a: So
ligu vé xac minh tai san da ké khai va thu nhgp da ké khai khdng duoc phép cong khai
voi cdng chlng khi can thiét, ma chi duwoc béo céo 1én “céc cdp co tham quyen"31 Mot
hién tuong rat dang quan tam 1a: S6 déng ngudi ¢6 chirc, ¢6 quyén déu khong mu0n va
tim moi cach ddi ph6 vai su kiém soét thu nhap ca nhan do Nha nuéc yéu cau®

4.4. Nguyén nhan Luat PCTN thwec thi chwa hiéu qua: Tham nhung chwa
giam
4.4.1. Lgi dung “Sé hiru toan dan”, “Sé hiru nha nwéc”, tham nhiing dé dang

Theo Luat dat dai cua Viét Nam, déat dai thuoc quyén “Sé hiru toan dan” (ngudi dan
chi ¢ “quyén st dung™), va Uy ban nhan dan cac cap (tinh va huyén) duoc quyén dai
dién chii s¢ hiru va quan 1y nha nuéc vé dét dai tai dia phuong. Nhu vay, c thé hiéu
mdt cach don gian: Quyén s hiru dét thuoc vé chinh quyén cac cap. Thé ché nay tao
thuan lgi cho tham nhiing, vi trong thyuc té chinh quyén céc cap nay c6 quyén “ban
phat” dat®,

Vé thé ché “S& hitu nha nudc”, ngudi dan, trong cac budi thao luan nhém ciing nhan
xét thang than la: “Chirng nao nha nudc con giao tai san, tién bac cho cac 6ng chu l1a
cac doanh nghiép nha nudc, thi van tiép tuc xay ra khuynh huéng chiém doat tai san,
tham nhung”34

4.4.2. Chwa c6 co ché hiéu qua dé kiém soat quyén luc

%1 Nguyén Dinh Huén, Chuyén dé nghién ctu phuc vu dy an FLC 08-01, 2008, “Mgt s6 hogt déng giam
sat PCTN cua MTTQ va thanh tra nhan dan b; ching lai, vi cd su chi dao ve mirc do cong khai tai san
da ke khai, tham chi mét sé noi diroc chi dao thay déi Ban thanh tra nhan dan véi Iy do van dé “nhay
cam”

%2 Bién ban thao luan nhom tai Thanh Hoé, Khao sét cua du 4n FLC-08-01, 2008

- Thanh tra tinh Thanh Hod, Héi thdo chia s¢ kinh nghiém PCTN tai TP. Thai Binh, 7/10/2008, du an
FLC 08-01, “Nha nuoc cho phép chinh quyen cap tinh va huyén cé quyen chia (““ban phét’”) @4t cho cac
doanh nghiép thuc hi¢n dy an véi gia ““thu hoi” ddt cia dan vo cung thap; sau @ doanh nghi¢p ban lai
(ciing cho dan-nguoi giau) véi gia gdp hang chyc/tram lan. Pay la linh Vuc mau mé dé tham nhiing
phét trién. i ngii c6 chitc c6 quyén cing muon duy tri ché dg “déc quyén” nay dé truc loi”.

- Thiéu tuéng Trinh Xuén Thu, Phé Téng Cuyc truéng Tdng cuc An ninh - B Cong an, Béo ngudi lao
dong, 27/9/2006, “Cén bg tham nhiing cac cap chiém ddt dai quéa dé dang nhu tho tay vao ti ma lay.
Ho loi dung “dat dai 1a sé hitu toan dan”” ma ho quan 1y d@é chia nhau bang dir &n, bang ludt phap han
hoi”

- Bién ban thao luan nhém & Thai Binh, Khao sat cia Dy an FLC, 2008;

- Nguyén Binh, Email: bin200665@yahoo.com, www.tuanvietnam.net , 10/9/2009, “T6i 74 lam trong
mét Tap doan kinh té nha nuéc hang chuc nam nay, song chura bao gio toi thdy viéc tham nhiing dién ra
lai dé va cong khai nh hién nay. Loi dung chinh séch cé phan hod, da dang hod s¢ hifu cia nha nudc,
cac lanh dao doanh nghi¢p nha nuéc thanh ldp nhiéu cong ty con dudi dang co phan va tat nhién nhgn
dwoc nhing wu dai doc quyen cua cong ty me, cua tdp doan, nhu von, ta| San co dinh, tai nguyén
khoang san, quyén si dung dat... va tat nhién sé 1 siéu, siéu loi nhugn ““roi” vao tii céc quan chirc
quan ly nha nuée”
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C6 nhiéu y kién cho rang, trong Luat PCTN chua c6 co ché han ché va kiém soét
quyen luc va Luat chua dugc ap dung cong bang doi véi moi ngudi, ma duong nhu
van ton tai mot bo phan ngudi “ding trén phap luat™®

Trong c4c vin ban v& PCTN® c6 noi dung quy dinh I3 ngudi ding ddu chinh quyén
céc cap dong thoi 12 Truong ban chi dao PCTN. Co ché ndy 1am cho qua trinh thuc thi
Luat gap nhleu tré ngai. Hau nhu moi ngudi dugc hoi, tir can bd dén dan thuong, déu
cho ring co cau té chirc nhu vay lam mat tinh doc lap trong hoat dong cua Ban nay, 1a
“vira d& bong, vira thdi coi™’

4.4.3. Co ché “xin-cho”, “cip phat” vin ph bién trong quin tri quéc gia

O Viét Nam hién nay, trong quan tri qudc gia co ché “xin-cho”, ché do “cap phat” van
duoc duy tri tai tit ca cac cap, tir trung uong, nganh, dén céc dia phuong. Co ché nay
thé hién trong nhiéu hoat dong, tir phan bd ké hoach kinh phi hang nam; duyét dy an
dau tu; dén ca linh vuc t6 chirc can bd, phan bd chirc, quyén. Trong bdi canh dé, cac
co quan cap dudi va nguoi dan tir doi twong dwoc phuc vy bién thanh déi tuwong bi
quan 1y, bién quyén cua ho dugc huong thanh phai “xin” dé duoc “cho”. Co ché nay
tao moi truong thuan loi cho tham nhiing d& nay n&™.

%% _ Thao luan nhom & Ha Ngi, dy 4n FLC 08-01, “Ban than ti c6 nghién ciiu sau vé ludt va biét nha
nurée ¢6 tham khao qudc té vé PCTN, nhung c6 1& quac té ho khong lam nhue ta. Ho c6 cach giam sat lan
nhau, nhe thé lugt phép méi ¢6 tac dung”, 5/2008

- L& bang Doanh, www.tuoitre.com.vn , 27/07/2006, “Trong thuc té nhu @4 hinh thanh hai hé thong
lugt phap, mét cho dan va mgt cho mét sé quan chic Pang tir mét cap nao d6. Béi nhing vu Viéc twong
fir hogc nhé hon doi véi dan déu bi nghiém trj theo ludt dinh, trong khi doi véi mét sé6 quan chirc thi
Qudc hgi ciing chura tac dong dén duoc™;

- Hoi thao chia sé kinh nghiém PCTN tai TP. Pa Nang, 14/10/2008, dy 4n FLC 08-01, “Hién nay
dang ¢ tinh trgng la quy dinh n6i phdi c6 té chuic, tizc 1a n6i vé tham nhing phdi 1am sao khdng dnh
huwréng dén uy tin ciia Pang co! Kho that”;

- Thao luan nhom & Ha Noi, dy an FLC 08-01, “O nhiéu doanh nghiép nha nuséc, téng giam déc dong
thoi 1a bi thu dang uy, tir @6 dé ra déc doan, chuyén quyén tham nhiing ghé gom. Cén bg so' Téng gidm
dac nhur sor cop, con ai dam chang dau tranh té cdo tham nhiing niza™

% Muc 2, Didu 5, Luat PCTN sira d6i (nam 2007)

37 _ Thao luan nhém tai tinh Ha Giang, du 4n FLC 08-01, 5/2008 “Ong chu tich UBND céc cdp lam
trueng ban PCTN la khdng dung, vi chinh dng 1a nguoi dé vi pham nhat trong linh virc quan ly lién
quan dén PCTN”;

- Thao luan nhém tai tinh L4m Dong, dyu &n FLC 08-01, 5/2008 “Cha tich huyeén, tinh la trmmg ban
PCTN la khong thich hop vi cac vi nay la nhizng nguoi quan ly von dau tuw dat dai, tai san v.v..., 1a
nguoi ¢6 thé tham nhiing lam sao ho lai chang tham nhiing?”’;

- Thdo luan nhom tai tinh Ba Ria-Viing Tau, dy an FLC 08-01, 5/2008, “Truong ban PCTN ¢ tinh,
huyén do chu tich lam truong ban nhu thé chang khéc gi khi xay ra tham nhiing déi véi chinh quyén, ma
dan t6 céo la vach 4o cho nguoi xem lung, vay chang ai dam t6 céo ca”.

- Thao luan nhém tai LAm Dong, dy an FLC 08-01, 2008, “Hién nay, nhiéu trueng hop giia chinh
quyén va cap uy Pang cé s “thdng dong” véi nhau dan dén rét kho phat hi¢n tham nhiing, do d6 vai
tro cia Pang giam sit. Ché ndo can bg Pdang va Chinh quyén mdt doan két thi dan lai dwoc nho, vi
tham nhiing dwoc phat hign”.

- Thao luan nhém ¢ TP. Théi Binh, dy an FLC 08-01, “Co ché “xin-cho” van con, day la ké he cho
mét bg phdn can bg tham 6 tien bac ciza nha nuwréc”, 5/2008

- Hoi thao chia sé kinh nghiém PCTN, TP. Thai Binh 7/10/2008, du 4n FLC 08-01, “Ché d¢ cdp tai
chinh, tai san cong hi¢n nay dang duy tri co che 6 “xin- cho”, co che 6 “Cap phat”. Chinh nguoi quan ly tai
chinh, tai san cong ciing muon duy tri ché dg “déc quyén’ do. Co ché nay la cha d¢ ciia tham nhing”.

- L& Pang Doanh, www.tuoitre.com.vn 27/07/2006, “Khéng chi nguoi dan ca than vé viéc phai “co
chi” méi dugc viéc, ma cac quan chic cap tinh ciing than tho (mdi khi can 1én Trung wong xin dy an,
xin cap kinh phi,...) “di c6 thi vé c6, di khong thi vé khong!”.

30


http://www.tuoitre.com.vn/
http://www.tuoitre.com.vn/

4.4.4. Thiéu sw giam st dich thwc cia cac té chirc XHDS va ngudi dan

Trong Luat PCTN d4 c6 nhitng noi dung quy dinh su gidm sat cua céc toé chuc XHDS
(cac t6 chirc quan ching, doan thé) va ngudi dan trong cong tdc PCTN, nhung két qua
nhitng cudc Thao luan nhém cho thay ring trén thyc té su giam sat nay con mang tinh
hinh thirc. Nhiéu noi dung trong Phép lénh dan chii & co s& lién quan dén PCTN ciing
khéng thé thuc thi39

Nhiéu y kién cho rang vi thiéu co ché giam sat thyc sy cua cac t6 chirc quan ching,
thiéu co ché dé nguai dan c6 quyen giam sat truc tiép trong PCTN, nén trong nhiéu vu
viéc tham nhiing co lién quan dén 1anh dao (Pang hoic chinh quyen) ma nguoi dan
phét hién cho cac té chirc quan ching, van khong duoc giai quyét.

“Cac hoat dong can cdng khai cua chinh quyén thuong chi céng khai trong hdi hop
gdm can bo cha chét, nguoi trong to chac dai dién nhan dan nhu cac dai biéu HDND,
thuong truc MTTQ, nguoi dan khdng duoc du. Mot cau ndi cira miéng caa quan chac
la; Dan biét gi ma giam sat™*°

4.4.5. Lwong thap - Tham nhiing nhw mdt giai phap ting thu nhap cia vién chic

Ché dd tién luong bat hop ly, chua khuyén khich y thac trach nhiém cua can bo, cong
chirc, vién chirc trong céc co quan cdng quyén. Do lrong cua can bd, cong chic nha
nudc qué thip, khdng du séng, nén viéc nguoi dan phai chi thém tién cho vién chuac
trong céc giao dich d& tro thanh mot thuc té ton tai tir nhiéu nam. Trong nhiéu truong
hop vién chtc con Iy giai viéc loi dung chirc vy, quyén han, vi tri céng tac dé vu loi 1a
dé thém thu nhap, tao diéu kién lam viéc tét hon!*

4.4.6. Xir ly chwa nghiém - Mic dd “Quyét tém_” PCTN?

Trong khi tra loi phong véan ciing nhu khi thao luan nhém, nhiéu ngudi d4 nhan xét:
Dén nay, viéc xir ly tham nhiing chua nghiém. “Ngudi tham nhiing chi bi chuyén vi tri
cong tac, c6 nhidu trudng hop con duoc 1én chirc. Chi ¢6 nhitng viéc ‘qua birc xtc bi du
luan va b&o chi Ién &n manh thi magi quan tam xem xét. Vi vay, da 30 nguoi dan khéng
that tin vao hiéu lrc va trach nhiém cua céc co quan cong quyén va cap uy dang”42

“Mot khi can bo nam quyen luc tham nhiing nhung khong bi xir ly nghiém thi nguén
phét sinh tham nhiing s& van con. Py s& la tam guong xau dé cac can bo “chua cd y
dinh” tham nhiing sé “manh dan” hon trong tu duy ciing nhu hanh dong tham nhiing.
Vi vy, thuc té thoi gian qua tham nhiing trong céc linh vuc khong giam”43 Kiém soat
long Iéo va triing tri khéng ddng mic nén tham nhiing va chay &n & moi tang, moi Cap
la chuyén duong nhién* “Phap luét chua nghiém, ndi thi to Ién, song xu rat nhe. Cap
trén, cap dudi thdng dong bao che cho nhau. Ning lyc cua cac td chirc thuc hién PCTN
con yéu kém”*.,

% Thao luan nhém tai Ba Ria-Viing Tau; Thao luan nhém tai Ba Ning, Khao sat cua du 4n FLC 08-01,
2008, “Dan biét, dan ban, dan kiém tra Ia ndi xudng, n6i cho swéng miéng théi chiz an thua gi, dan chi
ding ma xem thdi. Hoat déng ldy phiéu tin nhiém doi véi cha tich, Phé chi tich UBND, HAOND con
mang tinh hinh thizc, chi nhiing dai dién cik tri dwot bo phiéu”.

0 Thao luan nhém & Ha Nai, du 4n FLC 08-01, 4/2008

1 Bién ban Thao luan nhém tai Thanh Hod, Khao st cua du an FLC-08-01, 2008
2 Thao luan nhém & Ha Nai, du 4n FLC 08-01, 4/2008

*3 Pang Hung V6, B4o Ha Noi mai, 11/09/2006

** Nguyén Binh, Canada, www.chongthamnhung.com/forum ,30/9/ 2006

** Thao luan nhém & TP. Ba Nang, du an FLC 08-01, 4/2008
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Ngoai ra, mot sé y kién con cho riang “Quyét tam” PCTN cua Lanh dao chua cao®
chua dén mac nhu dbi véi nhitng vu viéc mang tinh chit toan quéc da dwoc xir 1y,
chang han vu “cdm phao™; vu “doi mii bao hiém”. “Phai ndi rang, dén nay viéc tu phét
hign tham nhiing & mot bg, nganh ndo do rat it; & mot co quan cap tinh phét hign noi
bd minh ¢ tham nhiing ciing hét sirc hiém, mic du nganh nao, dia phuong nao cing co
co quan Etlanh tra riéng. Tim ra tham nhiing la do dan té céo, cong an va vién kiém sét
diéu tra”

Theo Béng 4-1, ngudi dugc hoi cho riang cac co quan chirc trach chi hoan thanh nhiém
vu xtr Iy tham nhiing & muc trung binh va kh4, it truong hop tét. Diéu ndy dugc phan
anh qua viéc cho diém cua céc ddi twong tham gia tra loi phiéu hoi ca nhan va phiéu
phong van sau cua dai dién cua cac té chac XHDS. Két qua 1a ca 3 co quan chic trach
déu chi nhan dugc su danh gia véi sé diém binh quan trén trung binh mot chit (tir 6,1
dén 6,8 diém trén thang 10).

Bang 4-1. Panh gia (cham diém) viéc xir ly tham nhiing caa cac co quan chirc
trach PCTN ¢ dia phwong

Pon v (diém binh quan trén 10)

Co quan Téng sb Cép tinh Huyén/ quan | X&/ phuong
1 | Co quan thanh tra 6,5 6,8 6,8 6,4
2 | Vién Kiém soat 6,3 6,6 6,5 6,3
3 | Todaan 6,1 6,3 6,4 6,1

Nguon: so liéu diéu tra nam 2008 cua DA FLC 08-01

Nhiéu ngudi cam thay Ia: Tir diu nam 2008 dén nay, duong nhu cong tac xir ly tham
nhiing bi coi nhe, ké tham nhiing tim k& ho caa luat phép dé thyc hién cac hanh vi
tham nhiing tinh vi hon, s vu da xir ly chiém ty 1& thip so véi cac vu tham nhiing
trong thyc té. Hién trang ndy d4 lam cho nguoi dan nan long. Trén thuc té, trong
truyén thong dai ching lrong tin, bai vé PCTN giam sut. Trong thao luan nhom, nhiéu
nguoi 9Sén cho ring day 1a dau hiéu xau, anh huang téi qua trinh thuc thi hiéu qua Luat
PCTN™.

“® Thao luan nhém tai tinh Ha Giang, dy an FLC 08-01, 5/2008 “P& nhiéu nam cdp uy, chinh quyén ¢
Ha Giang thurong cho rang tai dia phieong khong c6 tham nhing. Tir 2004 tré lai day khi cong an kinh
1é phét hi¢n mgi thira nhén 6 tham nhiing, nhung van cho 1a it, khéng d@éng ké gi so véi cac tinh khac”.
*" Trinh Xuan Thu,Téng cuc phé Téng cuc An ninh, Bao Nguai lao dong, 27/9/2006

*8 Nguyén Dinh Huan, chuyén dé nghién ctru phuc vu dy &n FLC 08-01, “Téc dong cua Luat PCTN t6i
thuc trang PCTN ¢ Viét Nam”, Ha Noi 8/2008;
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V. CAC TO CHUC XHDS VA CONG PONG TRONG PCTN
5.1. Khung phéap ly
5.1.1. Bi canh va chii trweong huy déng céc té chirc XHDS trong PCTN

Cau tric ciia XHDS & Viégt Nam® ¢6 thé xac dinh so bo bao gom bon loai to chuc, do
la: (i) Cac t6 chizc Quan ching (MO); (ii) Cac Hiép hoi nghé nghiép, gom ca céc to
chie truyén thong (Ca trung wong va dia phuong, cac T6, Nhém lién két trong dan theo
s thich; (iiii) Céc t6 chuc phi chinh phi (NGO) Viét Nam va (iv) Céc té chirc dia trén
co s& Cong ddéng (CBO).

Piém gidng nhau co ban cia XHDS ¢ Viét Nam so véi cac nudc 1a déu gom cac to
chic lién két trong dan. Biém khac nhau 1a: Do truyén théng dat nuée nhiéu nam
chéng ngoai xam, nén céac t6 chicc XHDS ¢ Viét Nam con mang tinh chat cua cac
“doan thé cach mang”, duoc hd tro mot cach dic biét tir phia chinh quyén. Trong bdi
canh dd, néu té chire chinh quyén c6 khiém khuyét (dién hinh Ia trong truong hop xay
ra tham nhiing trong chinh quyén) thi cac t6 chic XHDS rat khd dam nhiém vai tro
thay mat ngudi dan doi hoi chinh quyén phai giai trinh, cong khai, minh bach>.

O Viét Nam, trong cac cha trwong, chinh séch, lanh dao nha nuée ludn dé cao vai tro
tham gia cua cac to6 chuc quan chiang, dac biét 1a MTTQ, trong qua trinh xay dung va
thuc hién chinh sach®.

Vé khia canh PCTN MTTQ Viét Nam c6 chic nang huy dong nguoi dan tham gia
PCTN thong qua cac hoat dong cha yéu sau: Tuyen truyén van dong nhan dan Ien an,
phét hién, t6 cao tham nhiing; Tham gia v&i Quédc hai, Chinh pha va chinh quyén dia
phuong giam sat, kiém tra viéc giai quyét khiéu nai té céo cua cong dan; Long ghép
cac hoat dong cua MTTQ dé giam sat, phat hi¢n tham nhiing, lang phi, thong qua mot
s6 hoat dong nhu: Bau ctr dai biéu QUOC hoi, dai biéu Hoi ¢dng nhan dan cac cap; Hoat
d6ng cua Ban thanh tra nhan dan; Tiép dan, xt ly don thu khiéu nai, t6 céo cua cong
dan; v...v.

5.1.2. Tinh phép ly vé vai tro giam sat PCTN ciia céc té chirc XHDS

Piéu 8 cua Luat PCTN d4 xéac dinh rd vai trd tham gia va giam sat caa nhan dan vé
PCTN. Nghi dinh 47/2007/ND-CP caa Chinh phu ciing quy dinh chi tiét vé vai trd
trach nhiém cua x& hoi trong PCTN, d6 la: Cac td chirc x& hoi duoc yéu ciu céc co
quan nha nudc cung cap thong tin; Cam két bao vé nhitng nguoi khiéu nai té céo tham
nhiing; Néu trach nhiém cua cac co quan nha nudc trong viéc phdi hop véi MTTQ
Viét Nam céc cap, phét huy su tham gia cua ngudi dan va thuc hién quyén dan chu co
so trong PCTN.

MTTQ Viét Nam 1a mot té chirc chinh tri-xd hoi, mot luc legng xa hoi rong 1on cua
XHDS bao gom 44 t6 chirc thanh vién, trong d6 c¢6 5 t6 chic chinh tri - xa hoi lon
(Téng lién doan Lao dong; Hoi ndng dan; Hoi Phu nit, Hoi Cuu chién binh; Doan
TNCS Hé Chi Minh). C6 thé nhan dinh la: trong qué trinh tham gia PCTN thi vai tro
ctia cia 6 to chuc chinh tri - x3 hoi (MTTQ va 5 té chic thanh vién da néu) c6 vi thé
cao hon rd rét so véi cac to chuc xa hoi, xa hoi - nghé nghiép, v.v... khéc. Vi vay, song

* Norlund I., Bang Ngoc Dinh va ctv, Panh gia ban diu vé xa hoi dan su ¢ Viét Nam, Béo c4o khoa
hoc Dy an CIVICUS SCI-SAT, Ha Noi, 2006.

%% pang Ngoc Dinh, Bung so xa hoi dan sw, www.tuoitre.com.vn 21/05/2005
*" Nghi quyét Pai hoi dai biéu toan qudc Ian thir X ctia Pang, 2006: “ Nha nuéc can ban hanh co ché,
chinh sach dé Mat tran To quoc Viét Nam thuc hién tét chirc nang giam sat, phan bién xa hoi”
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song Vvéi chirc nang tuyén truyén, dong vién nhan dan thuc thi chinh sach, cac t6 chuc
nay van la cho dva cua dan va trong chirng muc nhat dinh, cé thé bénh vuc quyeén loi
nguoi dan.

5.1.3. Mt sé hoat dgng PCTN ndi bat cia cac té6 chircc XHDS

D;Q‘lu ndm 2007, MTTQ da dong vai tro quan trong trong viéc giam sat ké khai tai san
doi vai cac tng ctr vién dai biéu Quoc hoi. O cap dia phuong, cac don vi thanh tra
nhan dan dudi sy chi dao cuia MTTQ cb céac hoat dong tich cuc vé thanh tra gép phan
PCTN.

Trong nhiing nam gén day, cac phuong tién truyen thong da tich cuc dua tin bai vé
phat hién tham nhiing. Phan Ién hguoi dan déu cho ring truyén thong ngay cang co
tiéng n6i quan trong trong PCTN. Piéu luu y 1a bdo mang da vuot qua béo in vé sb
luong tin, bai vé chdng tham nhiing. Trong vai nim dau (2006, 2007) sau khi ban hanh
Luat PCTN, b4o chi d& phanh phui mét sé vu tham nhiing 16n°%, trong d6 mét s tén
tudi néi bat la: Tudi tré, Tién phong, Thanh nién, Phap luat thanh phé H6 Chi Minh, va
Vietnam.net.

C6 nhiéu truong hop dang khich 18 dbi véi cac ca nhan da c6 nhitng hanh dong tich
cuc va dang cam trong PCTN théng qua c&c don t6 cao va khiéu nai ma trén bao chi
trong nam 2006 da néu’®

5.2. Panh gia dinh IJQ’ng ttr Khao sat
5.2.1. Céc to chirc XHDS tw danh gia vé két qua thwc hiégn PCTN

Nham khang dinh vi tri cua to chirc XHDS trong qua trinh trién khai thuc hién Luat
PCTN & dia phuong, du 4n FLC 08-01 d4 dé& nghi céc té chtc tu danh gia nang luc
PCTN cua to chac minh. Tur két qua thé hién: C6 100% s6 nguoi dugc hoi thudc td
chic Bang tu danh gia 1a hoat dong PCTN cua té chirc minh dat loai “t6t”; Tiép theo 1a
y kién tu dénh gia voi két qua thap hon mot chat 1a Hoi Cuu chién binh (80,95%);
MTTQ (79,17%). Ban than céc té chic cong ddng (Hoi ngudi cao tudi, Khuyén hoc,
Nhém cling s thich,..), tuy tu dénh gid, nhung van chi dat 42,86%, thap nhit trong cac
gia tri. Pidu nay phan anh thuc trang la: Cac to chac cong ddng hau nhu khong c6
tiéng n6i trong PCTN ¢ Viét Nam hién nay (Hinh 5-1).

52 \/y truong Trung hoc phé théng L& Quy Pon & thanh phd HS Chi Minh, vu tham nhiing dit dai & DS
Son, Hai Phong, vu PMU-18 & B Giao thong van tai, v..v

>3 Thay gi4o D3 Viét Khoa & Ha Tay, thay Lé Dinh Hoang & Nghé An va cb gido Lé Duc Hién & Ha
Noi d4 diing cam t6 céo cac hanh vi va nguoi tham nhiing trong linh virc giéo duc.
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Hinh 5-1. Ty 1é y kién tu danh gia viéc thuc hién PCTN cua
cacto chuire (%)

——Tot —@l—Trung binh Kém

65

35

0 0 0 0 —0- e

Téchire Mattrantd Héinéng Héiphunir Héicwu  Téchidc  Doan,td

Bang quoc dan chién binh c¢déngdéng chircXH
khac

Nguon: sé liéu diéu tra nam 2008 cua DA FLC 08-01
5.2.2. Panh gia chung vé cac té chixc XHDS thuc hién PCTN

Hinh 5-2 néu két qua danh gia chung cua tit ca nhitng nguoi dugc hoi vé mirc do thuc
hién PCTN cua cac t6 chirc XHDS, t6 chirc Bang va té chirc x4 hoi khac. Khdng gidng
céc danh giéa trén Hinh 5-1, & day y kién danh gia chung (nhiéu té chic khac nhau
cuing danh gia cho mdi td chirc) cho rang: Hoi Cuu chién binh thuc hién PCTN dat két
qua “t6t” cao nhat (75,48%), roi dén td chuc Dang (67,32%), sau d6 la té chiac Cong
doan (50%); Cac t6 chic duoc danh gia thip nhét la: T chic Kinh té (30%): Boan
Thanh nién (33%); Nguoi dan (35,58%); T6 chtrc cong dong (42,79%).

Theo két qua khao sét (Hinh 5-2), Cac Hoi ¢ co cau rong Ién nhu Phy nir, Nong dan,
Cbng doan, chua cé vai tro cao trong PCTN. Phai chang nguyén nhan chua yéu la chua

14
A kL

c6 co ché “trao quyén”?

Hinh 5-2.Y kién danh gia chung viéc thuc hi¢n PCTN cua
cac to chire XHDS (%)

—t—T6t == Trung binh Kém

433
35.58
10.28 10.1
456, ozt 8O A—4-35—h—6-11—4656 > 10
Té chirc HBinéng Hoicyu HBiphy Doan Céng Cactd Téchirc Ngudi
Pang  dan  chién nir thanh doan chire kinhté dan
binh nién cong
dong

Nguon: sé liéu diéu tra nam 2008 cua DA FLC 08-01
5.3. Nhirng kho khan, han ché cta céac té chirc XHDS trong PCTN
3.3.1. Céac té chirc XHDS chwa dwoc “trao quyén” ding mikc

Cho dén nay, ¢ Viét Nam Luat v& Hoi, ma thuc chat [a Luat vé quyén thanh 1ap cac
Hoi va phap ché hoa vai tro, chirc nang cia XHDS, sau nhiéu lan thao luan, dy thao,
van chua duoc Qudc hoi thong qua. Diéu nay ciing 1a mot nguyén nhan quan trong dan
dén cac td chirc XHDS, dic biét 1a c4c té chie cong dong, cac Hoi xa hoi-nghé nghiép,
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céc Hoi doan thién nguyén, cac Nhém so thich, v..v, thiéu co s¢ phap Iy dé tham gia
PCTN mot cach tich cuc. Trong nhiéu truong hop cac t6 chic XHDS chua dugc coi
trong>*

Mic du Luat PCTN d4 khing dinh vai tro tich cuc cua luc lwong tryén théng (bao chi,
phét thanh, truyén hinh, internet) trong phét hién tham nhiing, nhung trén thuc té gisi
truyén thong con rét ling ting vé vai trd cia minh trong PCTN®. Tinh trang nay, néu
khong duoc xem xét, phan dinh rd rang, thi co quan truyén théng cé nguy co xa roi
cbng luan va céng ly.

5.3.2. Vai tro giam sat ciaa XHDS han ché, niang chirc ning “tuyén truyén”

Vai tro trong PCTN ciia cac to chiac XHDS, ngay ca dbi voi mot to chac duoc dan tin
nhiém nhat 1a MTTQ cac Cap nhirng nguoi duoc hoi ciing déanh gié la con mang tinh
hinh thiec, tap trung chu yéu vao tuyén truyen chinh sach56 Mot nguyén nhén cua tinh
trang nay 1a chua c6 co ché dam bao vi thé cia MTTQ trong PCTN®.

Trong bbi canh d6, sy tham gia giam sat vé PCTN cua ngudi dan théng qua cac to
chic dai dién (cac td chac chinh tri-xa hoi), s& thiéu tinh truc tiép, va trong nhiéu
truong hop thong tin dé bi sai lech™. “Chua ¢6 co ché phat huy cac doan thé chinh tri -
x4 hoi tham gia giam sat cac hoat dong PCTN, nhung khi bi dan kién, 1anh dao lai day
céc doan thé ra phia trugc dé tuyén truyén van dong giai thich”>®

5.3.3. Chwa c6 co ché cu thé bao vé ngudi chéng tham nhiing

Dén nay, van con thiéu ché tai bao vé ngudi td cdo tham nhiing hoic cac nhan chang.
Ban than MTTQ va cac té chic thanh vién ciing khéng da quyén luc va sic manh dé
thuc hién nhiém vu bao vé nay. Mac du Luat PCTN c6 xac dinh la luat phap bao vé
nguoi phéat hién tham nhiing, nhung ngudi dan cho la van con chi tiét bat cap, ching
han: Nghi dinh 47 caa Chinh pha doi hoi khi t6 cao hanh vi tham nhiing phai néu ré ho
tén, dia chi, ndi dung t6 céo va cung cip cac thong tin, tai liéu lién quan dén noi dung
t6 cdo. Didu nay 1am cho nhiéu ngudi dan, nhat 1a nguoi nghéo, vi tri x& hoi thap,
khéng dam t6 cao mic du ho rat bac xic truéc oan wc, va thiét hai do ké tham nhiing
gay ra ddi véi ho®. Yéu cdu nay da Iam cho nhiéu vy viéc tham nhiing khdng bi phét

* Nguyén Binh Huan, chuyén dé nghién ctru phuc vu du 4n FLC 08-01, 2008, “Mgt s6 hoat dgng giam
sat PCTN cia MTTQ va thanh tra nhan dan b; ching lai, vi ¢o s chi dao vé mirc dg cong khai tai san
da ke khai, tham chi mét sé noi diroc chi dao thay déi Ban thanh tra nhan dan véi Iy do van dé “nhay
cam”

% Thao luan Nhém tai TP. Pa Ning, du 4n FLC 08-01, 2008, “Nay thi nguwoi ngay so ké gian. Vu 2 nha
béo vira qua bj bt thi ai ma chd lo, chd so™

% Thao luan nhém ¢ tinh LAm Ddng, dw an FLC 08-01, 5/2008, “Nhiéu nguoi dan cho rang: Cac té
chirc mt tr@n va doan thé tham gia PCTN, song chi ding lgi & tuyén truyén™

%" Thao luan Nhém tai Thanh Hoa, Khao sét cua du 4n FLC 08-01, 2008, “O dia phuwong chura c6 vin
ban quy dinh vé quyén han cia MTTQ. Trong béi canh d6, nhiing can bg MTTQ 1a nhiing nguoi sap
nghi hueu, c6 tam Iy so' UBND. Vi vdy, can c6 co ché dan chu dé cac can bg MTTQ khéng so UBND”

% Thao lugn nhém ¢ tinh Long An, dy an FLC 08-01, “MTTQ phdi la co quan thay mat dan glam sat
chinh quyen, Vi nguoi dan nghéo ching toi khong lam gi noi nhing nguoi co chuc co quyén, va ciing
chang co quyen han gi dé tra héi ho khi nghi ngo ho tham nhiing. MTTQ khdng nén bao che cho nguoi
c6 churc 6 quyen”

% Thao luan nhém tai Ha Giang, Khao sét caa dy an FLC 08-01, 4/2008

® Thao luan nhom & tinh Long An, dy 4n FLC 08-01, 5/2008, “Dan biét c6 tham nhing, nhing khong
dam noi va khong dam viet don, vi khdng duoc Nha nuéc bao vé. Vay ndi lam gi. Nha nuéc doi héi phdi
c6 van ban moi khi phét hi¢n ra nguoi tham nhiing. Hiéu nay ndng dan khong muon lam”.
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hién, vi phan 16n nhitng nguai té cdo déu mudn giir kin danh tinh, lo s bi tru dap®
Két qua khao sat thé hién trén Hinh 5-3 cho thiy, da sé nguoi dan cho ring cé hién
tugng ddi xtir khdng ddng véi nhitng nguoi chdng tham nhiing, trong d6 c6 ca “de
doa”, va “tru dap”.

Hinh 5-3. Ty 16 nguai cho rang &' dia phuong ¢6 hién tueng
doi xir khong dung véi nhirng nguoi tham gia chong tham
nhing (%)

38.95
20.47
12. 68
13.95
Coéhién .
be doa
tureng ° el Higp Tra thi :
Doi xr
khac

Ngudn: sb liéu diéu tra nam 2008 caa DA FLC 08-01

5.3.4. Han ché vé niang luc PCTN ciia céc toé chirc XHDS va ngudi dan

Trong thoi gian qua, hoat dong nang cao nang luc cho cac to chirc XHDS va nguoi dan
con rét it so v&i nhu cau thuc té doi hoi, trong khi d6 da s6 nguoi dan quan tam den
tinh hinh PCTN, nhu két qua khao sat duoc thé hién trén Bang 5-1. Trong do, tai cap
xa, phuong co toi 86,57 % y kién tir quan tdm dén rat quan tam tai tinh hinh PCTN
(nhiéu hon cap tinh, huyén).

Bang 5.1. Ty 18 y kién danh gia thai dd ngwai dan trong PCTN & dia phwong (%)

Thai Téng sb Cip tinh | Huyén/ quan | X& phwong
1 | Rat quan thm chéng tham nhiing | 44,82 33,33 39,66 46,48
2 | Quan tam 40,60 33,33 50,00 40,09
3 | Chua quan tam 13,18 33,33 10,34 11,73
4 | Dan khong biét 2,28 2,38 1,72 2,35

Nguon: so liéu diéu tra nam 2008 cua DA FLC 08-01

Két qua y kién danh gia thai do cua nguoi dan trong thuc hién PCTN theo ving lanh
thd dwoc thé hién trén Hinh 5-3. Nhin chung, ciing thiy rd 1a tai cac ving lanh thd
nguoi dan rat quan tdm thuc hién PCTN (déu trén 80% y kién tir “quan tam” dén “rit
quan tam”). Ngoai ra, khdng thiy rd su khac biét theo viing 1anh thé.

%1 Nhiing nguoi dam Ién tiéng cd thé phai ddi mat voi céc kho khan bi tri dap, nhu truong hop thay gido
Do Viét Khoa, tinh Ha Tay.
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Hinh 5-4. Ty I1é y kién danh gia thai d6 cua ngudi dan trong
viéc tham gia thuc hién PCTN o dia phuong (%)

mRatquantim ®mQuantim = Chuaquantam

52.99 52.71
48.61 =0.62

44‘3%.60 530 i 41.82 3.06
256 4.55 6.07
0660 164
i =" i 8.33 St
| 0

Téngsdé MNphia DBséng DHmién Taynguyén DéngN B&  DBSCL
Bac Hong Trung

Ngudn: sb liéu diéu tra nam 2008 caa DA FLC 08-01

Dén nay, tai cAc dia phuong con tdn tai hién tugng la: Viéc nang cao niang luc PCTN
mai chi tap trung cho doi ngii can bd, dang vién, trong khi cac té chirc XHDS va ngudi
dan mai 1a doi ngi to 16n, rong khip, néu duoc nang cao nang luc day du, thi céng tac
PCTN s& dat hiéu qua to I6n. Nguoi dan binh thuong chi dugc nghe loang thoang vé
luat PCTN qua dai hoac qua cac cau chuyén ké véi nhau®.

Trong bdi canh d6, niang lyc cua nguoi dan vé PCTN con han ché. Hau hét nguoi dan
dugc hoi, thira nhan rang trinh d6 cua ho con thip, nén mac du rat bic xuc trudc vu
viéc tham nhing, nhung khdng c6 du bang ching, khong biét chimg minh®,

® Thao lugn Nh6m tai Thanh Hod, Khao sat ciia du 4n FLC 08-01, “Hgi vién thirong cia Hgi phu nit
chwa duoc phé bien cac van ban phap lugt vé PCTN, chi co nhiing chi em la dang vién, khi di hoc Nghi
quyét Dang thi dugc nghe. Rat it ¢6 hgi nghj cua cac té chirc quan ching pho bien, tdp huan ve phap
lugt PCTN™

® Thao luan Nhom tai tinh Ha Giang, Khao sét ciia dy an FLC 08-01, “Néu c6 duroc trao quyén giam
sat thi dan caing khong c6 du nang luc dé giam sét, nén cang tgo co hgi cho tham nhing hon”
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VI. KET LUAN VA KHUYEN NGHI
6.1. Két luan
6.1.1. Thuc hién Luat PCTN: Khéi dau rAm rd, sau giam dan

Luat PCTN la co s¢ phap ly quan trong cho cong tac PCTN, duong nhu tinh trang
tham nhting, dac biét trong hai nam dau, ‘dén 2007, dugc ngan chan so vai trudce khi cé
luat PCTN, nhung sau d6 “lang” dan. Bieu nay c6 thé do c&c nguyén nhén sau:

(i) Co ché thi hanh Luat PCTN con yéu;

(i) Co ché “xin-cho”, “cp phét” van phd bién trong quan tri quéc gia;

(iiii) Cac t6 charc XHDS va nguoi dan thiéu quyén duoc doi hoi cong khai va giai trinh,
do vay ké tham nhiing khong so;

(iv) Xt ly cac vu viéc tham nhiing chua nghiém.

6.1.2. Cac té chirc XHDS va ngudi dan con nhiéu khé khin, han ché trong PCTN
Tac dong cua cc to chuc chinh tri-xa hoi ¢ Viét Nam con han ché do yéu t6 lich sir.
Ngoai ra, ciing c6 mot thuc té la Luat ve Héi ghua duoc ban hanh. Mat tran t6 quoc
Viét Nam, tuy chirc nang PCTN da dugc thé ché hod, nhung trén thyc te van chua dam
nhiém dugc vai tro doi hoi cac hoat dong cua chinh quyén phai cung cap thong tin theo
hudng céng khai. Cac to chac cong dong ¢ Viét Nam hién nay hau nhu chua cé tieng
noi trong PCTN.

6.1.3. Niing luc PCTN ciia cac to chirc XHDS va ngudi dan rat han ché

Dén nay, hoat dong nang cao ning luc cho ngudi dan va céc to chic XHDS vé PCTN
con rat it so vai nhu cau thyc té doi hoi. Nhirng hoat dong nay méi chi tap trung vao
d6i ngii can by, dang vién. Biéu d6 1am mat di mot tiém nang lon vé PCTN, vi cé4c to
chirc XHDS va ngudi dan méi 1a doi ngii to I6n, rong khip, néu nang luc duoc nang
cao, thi cong tac PCTN s€ dat hi¢u qua to lon.

39



6.2. Mét sé khuyén nghi
6.2.1. Trweéng Ban PCTN khong la thia trwéng chinh quyén

Thanh Iap T6 chac PCTN doc lap tir trung wong dén dia phuong, ma Truong Ban
PCTN cac cap khéng la thu truong chinh quyénG_“, co thé la mot lanh dao Quoc hoi (va
HB6|§|D céac cap), cap uy bang, hoac MTTQ, véi nhirng co ché cu thé, c6 thuc quyén
luc™.

6.2.2. Ping vién bat ké cap nao vi pham tham nhiing cin xir theo phap luat chung

B¢ cong viéc quan trj quc gia theo huong tuan thi nguyén Iy “thwong ton phéap luat”,
tranh gay cam giéc trong dan 1a van ton tai mot bd phén ngudi “dirng trén phap luat®,
khi dang vién pham toi tham nhiing, ngoai viéc cip ty xem xét ky IUat can duoc Xir
cong khai theo phap luat chung. Pang c6 cac qui dinh thich hop vé su lanh dao cua
Pang trong linh vuc PCTN®®

6.2.3. Thuc day cai cach hanh chinh nhim loai bé co' ché “xin-cho”, “cap phéat”

- Xem xét lai cac van ban phap luat lién quan dén “s¢ hiru toan dan” (luat dét dai) va
“s¢ hitu nha nuéc” (luat doanh nghigp) theo huéng tang quyén tu cha cua nong dan
trong quan ly dit dai; va ting trach nhiém quan ly vén, tai san trong cac doanh
nghiép/tap doan nha nudc;

- Thuc hién co ché cong khai ngudn thu nhap, mic luong cho cac chuc danh duoc
huéng luong tir ngan sach nha nuéc. Luong va cac thu nhap tr ngan sach dugc chi tra
théng qua hé thong tai khoan ngén hang.

6.2.4. Thac day thi hanh Phap Iénh dan chi & co sé phuc vu PCTN

- Tlen hanh dinh ky lay phleu tin nhiém i vai can bo 1anh dao chinh quyen cac cap,
tién toi co ché: Dan tryc tiép bau chic danh Ianh dao chinh quyén céc cap theo nhiém
ky;

- P4t hom thu phét hién tham nhiing tai try s 1am viéc cua Uy ban MTTQ céc cap;

- Dan duoc giai thich cong khai va thudng xuyén vé cac vu tham nhiing & dia phuong;

- Dan duoc tham dy (clng cac dai bicu cir tri) cac buoi tiép xtc cir tri véi dai bicu
Quoc hoi, dai bicu HPND cap tinh, cap thanh pho;

- Tién hanh thuong xuyén viéc kiém soat thu nhap cua cong chirc nha nuéc’®’. S6 ligu
vé Xac minh tai san, thu nhap cta céng chirc da ké khai khi can thiét phuc vu PCTN
can cdng khai vai vai cong chidng, khdng nén chi dugc bdo céo 1én cap trén.

% Thao luan nhém & tinh Lam Ddng, du 4n FLC 08-01, 5/2008, “Hién nay, vi co quan PCTN va céc
thanh vién 1a nhing nguoi dau nganh cia cac co quan quyén lyc, dan d@én né nang khdng dam té céo
hanh vi cia cac lanh dgo va can bg. Can tim nhifng nguoi c6 tai c6 tam tham gia trong co' quan
PCTN”.

% Thao luan nhém & tinh LAm Bdng, du 4n FLC 08-01, 5/2008, “C6 thé do Mt trdn Té quoc Viét Nam
VA CAc t6 chirc thanh vién hogc co quan kiém tra cia Pang thuc hién chic nang Trueng ban PCTN la
phu hop hon ca™.

* Hoi thao chia s¢ kinh nghi¢m PCTN, dy an FLC 08-01, Thai Binh 7/10/2008, “Hi¢n nay, cac vu viéc
tham nhung Ién déu c6 sw lién quan dén nhiéu cap, nhiéu nguoi, doi tuong tham nhing ludn cau két véi
nhau, véi nhiéu thanh phan dai tirong khéc dé tranh né, bao che, bao vé lan nhau, can tré viéc phat hién
va xu ly tham nhéing”

®7 Thanh tra tinhThanh Hoa, Héi thao chia sé kinh nghiém PCTN tai TP. Thai Binh 7/10/2008, dy an
FLC 08-01, “Phdi thuc hién viéc kiém soét thu nhdp ciia cong chizc nha nuec thi chong tham nhiing méi
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- B6 xung co ché xem xét don thu t cao nic danh cua dan vé hanh vi tham nhiing®®.
6.2.5. Nang cao vai trod, ning luc cia cac té chirc XHDS trong PCTN

- S6m ban hanh Luat v& Hoi; Phap ché hod vai trd cua céc to chitc XHDS trong PCTN,
dac biét trong chic nang phan bién chinh sach va giam sat cac hoat dong cua chinh
quyen cac cap;

- T6 chac nang cao nhan thirc vé Luat PCTN va nang luc PCTN cho céc to chirc
XHDS va nguoi dan. Céc hinh thuc tap huan vé PCTN can dé hiéu, dé nhé.

- Can bo chinh quyén cé trach nhiém ddi thoai, chia sé, ling nghe y kién céc to chirc
XHDS va nguoi dan dé phét hién, xir ly cac vu viéc tham nhiing mot cach hiéu qua,
ting budc x0a bé phuong thac “kinh chuyén cap trén” van thuong dién ra trong hoat
dong tiép dan hién nay./.

thuec sir ¢6 tac dung va hiéu qua. Céc quy dinh hién nay dia chi yéu vao si ti gidc cia cong chize va to
chirc, Vi vdy chura thé néi 1a “tich cuc chong tham nhiing”.

®8 Thao luan nhém tai TP. Pa Ning va tinh Long An, dy &n FLC 08-01, 5/2008, “Nén cho phép hinh
thirc t6 c&o dau tén dé hgn ché han thu. Khi ¢6 té cdo “ngc danh” can ¢ xac minh @ chong tham
nhizng mgt cach khach quan”
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